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proposed by the Senator from Wisconsin is inthe 
third degree, and not in order. The amendment | 
of the Senator from Minnesota is an amendment 
to an amendment. 
Mr. DOOLITTLE. I appeal to my honorable 
friend not to insist upon that amendment. We 
cannot legislate to take money out of the Treas- 
ury that we have not, without departing from the 
very principle on which this amendment of the 
Senate committee proceeds. The truth is, we have 
in our hands the unexpended balance of the last 
year’s appropriation, and that we can use; but | 
whether it is $50,000 or $100,000 or $150,000, we 
do not know. It may have been all paid out ex- 
cept $50,000; and if that is the case, we, by this 
amendment, appfopriate $50,000 out of the Treas- | 
ury of the United States that do not come from 


the funds of the Indians at all, which violates the || 


principle of the bill. 
Now, Mr. President, upon this subject allow 
me to say one word. Here are annuities due these 
Indians for $150,000 a year, running on for forty 
years. What are those annuities worth? That 
depends on what money is worth. If you com- 
pute money as worth to-day five per cent., if we 
could go into the market and borrow money at | 
five per cent., giving our bonds running for forty 
years at five per cent., we could afford to advance 
the money and redeem ourselves from these an- 
nuities by advancing about $2,500,000. If money 
was worth six per cent., we could afford to pay | 
about $1,800,000. If money was worth seven per | 
cent., we could afford to pay about $1,500,000. 
If money was worth eight per cent., we could afford 
to pay still less; and if money was worth nine or | 
ten per cent.,the whole amount of these annuities | 
would not be waerth to us more than $1,000,000; 
so that this question of what money is worth is 
all involved in this matter of advance on thesgan- | 
nuities. I think, therefore, we had better hold on 
to the principle of the bill, which is to pay out of 
the annuities. Let the amendment which I have 
suggested be adopted, and then if, as the Senators 
from Minnesota suppose, the greater proportion 
of this money is still in the Treasury, they have 
the benefit of it. It gives two thirds of all the 
balance of the present year, and the $100,000, 
which is two thirds of the annuities for the year 
tocome. I am willing to give that amount. 
The VICE PRESIDENT. The question is 
on the amendment proposed by the Senator from | 
Minnesota to the amendment reported from the 
Committee on Indian Affairs. 





Mr. GRIMES. Let it be read. \ 


The Secretary read the amendment, in line one 


of section two, to strike out ** one,” and insert || 


‘*two;’’ so that it will read: 


That the sum of $200,000, being two thirds of the annu- | 
ities becoming due and payable to said Indians during the | 
next fiscal year, is hereby appropriated, &c. j 


Mr. WILKINSON. 
nays on that proposition. 

The yeas and nays were ordered; and being 
taken, resulted—yeas 10, nays 25; as follows: 

YEAS—Messrs. Anthony, Chandler, Lane of Kansas, 
Latham, McDougall, Powell, Rice, Wilkinson, Wilson of | 


Massachusetts, and Wilson of Missouri—10. 
NAYS—Messrs. Arnold, Browning, Carlile, Clark, Cow- | 


I ask for the yeas and 


an, Davis, Dixon, Doolittle, Fessenden, Foot, Foster, Hale, |) 


Harlan, Harris, Henderson, Kennedy, King, Morrill, Pome- 


roy, Sherman, Sumner, Ten Eyck, ‘l'’rumbull, Wall, and 
Wilmot—25. 





So the amendment was rejected. 


The VICE PRESIDENT. Does the Senator 
from Minnesota desire the question on the latter | 
part of his amendment to be put? 

Mr. RICE. Yes, sir. 

The VICE PRESIDENT. The question re- 
curs on the latter part of the amendment proposed 
by the Senator from Minnesota. 

Mr. RICE. That is, to strike out all the re- 


ated,’ in the sixth line, and to insert the words 
which have been read. 


Mr. DOOLITTLE. I wish to understand that. 
W hat amendment is now offered? 


Mr. WILKINSON. Let it be read. 


33 


mainder of the section after the word ** appropri- | 


The VICE PRESIDENT. The words pro- 
posed to be stricken out will be read. 

, s . 

The Secretary read the amendment, which was 
in section two, to strike out all after the word 
‘*appropriated,’’ in the sixth line, as follows: 

To the commissioners hereinafter provided for, to be ap 
portioned by them among the heads of families, or in case 
of their decease, among the surviving members of families 
in the State of Minnesota who suffered damage by the dep 
redations of the Sisseton, Wahpaton, MedawakantOm, and 
Wapakoota bands of Sioux or Dakota Indians, or by the 
troops of the United States in the late Indian war in the 


| State of Minnesota, not exceeding the sum of $200 to any 


one family, nor the actual damages aforesaid,and no moneys 
shall be paid under this section except upon those claims 
which shall be presented to said commissioners on or be 
fore the Ist day of June next, for the payment of which the 


| said commissioners shall take and return to the Secretary 





of the Interior and to the Secretary of the ‘Treasury dupli- 
cate vouchers therefor, certified by them. 


And to insert in lieu thereof the following: 


Provided, That the sum hereby appropriated shall be 
apportioned and paid to the claimants or their survivors, 
under such rules and regulations as the Secretary of the 
Interior may prescribe. 

So that the section will read: 

Sec. 2. And be it further enacted, That the sum of 
$100,000, being two thirds of the annuities becoming due 
and payable to said Indians during the next fiscal year, is 
hereby appropriated, and shall be paid from the Treasury 
of the United States, out of any moneys not otherwise ap- 
propriated: Provided, That the sum hereby appropriated 
shall be apportioned and paid to the claimants or their sur- 
vivors under such rules and regulations as the Secretary of 
the Interior may prescribe. 


Mr. RICE. Asthe section now stands, it pro- 
vides that the money shall be paid over to the 
commissioners, and they are not required to give 
bond. 

Mr. DOOLITTLE. Wecan add asection re- 

uiring that. 


Mr. RICE. Thatisadeparture fromthe prac- 


comes a law so that they could get out there and 
make their proof before the Ist of June. 1 think 
itis very objectionable, and I certainly think the 
money is as safe in the hands of the Government 
as in the hands of any three commissioners that 
may be appointed, 

Mr. HARLAN. I will explain, with the Sen- 
ator’s leave, that the committee thought that if 
children had been removed from the State and 
were being provided for by their friends, there 


| would be no immediate necessity for making this 


* 


} 


tice which has heretofore prevailed; and | think | 


the money had better be paid in the usual way 


| from the Treasury. 


Mr. HARLAN. 


If the Senator will allow me, 


I will state the reason for this provision of the | 


bill. 
to be relieved at all, the money oughi to be put in 
the hands of the commissioners when they went 
into the field. If they were to go there and make 


their examinations, and then draw on the Treas- | 


ury, the usual delays inexamining accounts would 
render itimpossible to furnish them relief in time 
to put in their spring crops. 

Mr. RICE. I had that all in view. I under- 


stood that. I propose that the money be paid as 


the Secretary of the Interior may direct. He can | 


send the money out to a Government officer there. 

Mr. HARLAN. The committee thought it 
better not to leave the discretion on him, lest he 
might pay it prorata; and itissaid there are some 
traders up there who may have lost twenty or 
thirty thousand dollars. 
it better to confine the disbursement to $200 to 
each head of a family, or to the surviving chil- 
dren, if the head of a family should have been 
destroyed. This is intended merely for temporary 
relief, to enable them to provide for immediate 


support, for the heads of families to put in their || 


spring crops. 

Mr. RICE. I understood that was also the in- 
tention of the committee. But here isa single man 
whose losses amount to $200; and here is a farmer 
with ten children, whose losses amount to $5,000. 
He can get but $200 under the section as it stands. 
I want it left discretionary with the powers here 
how the money shall be paid. Then, again, this 
section speaks of payment for damages ‘‘ done by 
troops of the United States.’? There will be claims 
brought in from all over the State for damages 
done by the troops; and they will be first brought 


in,as they were near the center; and hence those | 


that were on the border, that suffered all, will get 
nothing, or they will come in last. 

Again: I do not wish to have this limitation of 
time, ** before the Ist day of June.”” Some of 
the persons who suffered have been taken to their 
original homes, some to Maine, some to New 
Hampshire, some to Massachusetts. The notice 
would not reach them in time after this bill be- 


It was supposed that if these people were | 


‘The committee thought | 


appropriation for them until the amount of the 
loss was ascertained; and so far as aiding farm- 
ers to put in crops was concerned, unless their 


claim was satisfied before June the money could 


not be used for obtaining seed and instruments of 
husbandry that would be useful to them during 
the present year. This appropriation was intend- 
ed by the committee to afford immediate relief 
to the sufferers who are still there and are unable 
to procure seed and implements of husbandry to 
put in a crop during the spring; but if the pay- 
ment is to be deferred beyond this, the committee 
supposed they could wait until the testimony 


could be had and laid before Congress. 


Mr. FESSENDEN., It strikes me that the ques- 
tion presented is just this: whether this money 
shall be put into the hands of three commission- 
ers to be appointed by the President, to be paid 
over on the spot, or whether everything shall be 


| left substantially in the hands of the Commis- 








|| sioner of Indian Affairs, and the money paid to 


such people as he sees fit. ‘To my mind it is very 
clear that this provision, as it stands, is much the 
more safe. 

The VICE PRESIDENT. The question is on 
the amendment of the Senator from Minnesota, 
[Mr. Rice.) 


The amendment was rejected. 


Mr. DOOLITTLE. Now, in section two of the 
committee’s amendment, after the word * that,”’ 
I move to insert the words *‘ two thirds of the bal- 
ance remaining unexpended of annuities due and 
payable to said Indians for the present fiscal year, 
notexceeding $100,000, and the further;”’ so as to 
make the section read: 


That two thirds of the balance remaining unexpended of 
annuities due and payable to said Indians for the present 
fiscul year, not exceeding $100,000, and the further sum of 
$100,000, being two thirds of the anunities becoming due 
and payable to said Indians during the next fiscal year, is 
hereby appropriated and shall be paid, &c. 

The amendment was agreed to. 


Mr. DOOLITTLE. 1 desire to move an addi- 
tional section, requiring the commissioners to give 
security: 

And be it further enacted, That the said commissioners, 


| before entering upon the discharge of their duties as such, 


shall give bonds in the usual form to the United States in 
the sum of $20,000 each, with good and sufficient security, 
to be approved by the Secretary of the Treasury, faithfully 
to discharge their duties as such, and to account for any 
money which may come into their hands. 


The amendment was agreed to. 

Mr. RICE. In the eighth section, after the 
word ‘‘ appropriated,”’ in the third line, I move to 
strike out ‘*one hundred and sixty’’ and insert 


| ‘*forty’’ as the number of acres to be granted. No 


Indian in that country ever did cultivate or ever 
will cultivate one aad and sixty acres of land; 
and the larger the tract each person has, the greater 
will be the inducement for the whites to try to get 
itaway from him. There would be, perhaps, two 
or three of one family that would come he this 
head, and in that way one family, perhaps, might 
get half a dozen quarter sections. Forty acres for 
each person is more than they ever can possibly 
use. 

Mr. WILKINSON. I hope that amendment 
will be adopted, for I am satisfied, from my ob- 
servation, that the land proposed to be granted is 
more land than an Indian will ever be induced to 
cultivate. 2 Re 

Mr. HARLAN. I presume this appropriation 
will probably be omtent to the heads of fami- 
lies, braves, men, and will not include the women 
and children. If so, will the purpose of the Sen- 
ator from Minrtesota be effected if the grant be 


tat i tae 
































ca ad 


oe 





ES Fr 


ct 





514 THE. CONGRESSION 


reduced to forty act | i ! pro it i 
ew 1 chalde exerted themselves to 
\ ( white , vut ‘ i y 

| eads of familie , a id young | dial 

yled braves or warriors. I think 

»VISLO] 3 well enough as it is. I think we 
hould reward Indians who, under the circum- 
stances that surrounded this case, exerted them- 
ve o protect the white inhabitants. ‘This wa: 
pinion of the commaittee—or of several mem 
ol ie committee, I know that they ought 
e rewal led, oueht to ve di tingu i | irom 
her Indians, as an inducement to Indians here- 

after, when the tribes iould conclude to ens r( 

im war with the white people, to frustrate the de- 

Bicns and plans of the tribe, to give timely noice 

' ' 


to the settiers. l am not sure, however, but that 
 - 


ie word ** themsely > in the fifth line of t 


section, ought to be stricken out, and the word 
o6 ni elf i erted I submit this to the chair- 
mn committe e 


Mr. ‘DOOLI’ TLE. I think that would be 


M I RL AN. It would then be cor fine d to 
men who have thus exerted themselves. 

Mr. DOOLITTLE. I have received from the 
Commissioner of Indian Affairs a statement made 
»'y the head men and braves of some of these In- 
in tribes, which, with the ace comp wnying certifi- 
cates, 1 will re ad t o the Sena 

OFFICE SUPERINTENDENT OF INDIAN AFFAIRS, 


r. Pat Dece er 24, It 


Sin: I herewith transmit petition of the Sioux Indians, 
and tetter of Agent Galbraith, giving a tair statement ot 
facts as they occurred in my presence. 

Pie [Indians whose names appear to this petition have 

u ind loyal, and should not be punished for the 
sins of other ‘They are now without homes or means of 
earning a liviog Piieir expectations, b “lf upon the risk 
tl langer they incurred in saving the Whites in the late 

ik, lave not been realized They supposed t 
‘ would be grateful and provide for them, and ask 
that their interests may be considered, and that they may 
not lriven off with the wild or ivage Indians, who 

i treat tbem as badly s they have treated the whit 
i { t ¢ tariner Indians, ind could ni it Vara 
raisi their own living, if allowed to go back to theirfarms 
and ted int r peaceable possession of them, and 
thi pula be me in tine t llow them to get in their 

I I i next 8] ig 

ner in whieh they ( ‘ted towards the 
whi ought to entitle them to a reward over and above 
their benefits arising from their treaty stipulations. They 
manifest a desire to do anything or go anywhere the De 


partment may direct 
Very reepectfuliy, your obedient servant 
CLARK W THOMPSON, 
intendent Indian viffairs. 
Bon. Wittiam P. Dor 
Commissioner indi t Affairs, Washington, D. C 


x Agency, December 19, 1862. 
Six: In regard to the petition of Sioux chiets and soldiers 
now under the protection of the military at Fort Snelling, 


Which is herewith submitted, ihave to say, what you know, 
thatitis a voluntary matter on thelr part, and sets I rth in 
their way their wishes and desh 

rhe situation of these men is p u ron Not only 
are they gencrally inno f but most of them have by their 
acts exhibited a friends »for the whites, and a moral and 
Cliristian fortitude, provocative ofsineere admiration. They 

innet go with the wild Indians again by any means, and 


euch is the hatred towards their race engendered by recent 


atrocities, that our white citizens cannot be persuaded to 


allow them to stay among them. ‘Thus their situationis a 
hard o1 me which itis bard for persons not directly cog 
nizant tie tacts to realize. Pix or seven ot them, in 
deed, have made such a reputation as to insure r them 

espect of every white man and woman who knowshen 
Bui then all do not know them, and to those who do not 
kvow them they are but “ Ingins,’’ vd are l ted to 
uli kinds of diguities, even to threats t ike their lives. 


These thus well known, but not sufficiently to protect them, 
are Aer-pater-to-kec-ha, (Other Day ;) Maza-ku-ta-marie, 
(Vaul;) Lorenzo Laurence, or Towar-ta-to; 4ne-wab-ma-ni, 
Simon;) iasoo-ho-wash-tay, and Ka y-kee. Beside 
se, Taopi, Wabasha, Chaska, (who saved Spencer,) Pa 

Red Tron. ** Ohe Jims Son,” A-kipa, Wa-ke-au sale: 
Chetan Shure, (known asthe Baby,) and perhaps ten others 
who were good in their way and entitled to particular men 
tho, are comparatively but litle known. They feel keenly 
uad realize their situation: and their feelings have induced 
toe petition, and wher ihe petition was read to them they 
agreed to it, and authorized Colonel Crooks, yourself, and 
myself to add what we pleased to it. By this authority I 


do, then, add this: “ These men are the representatives of 


the Sioux of the Mississippi. They have made no forfeit, 
thutare entitled to rewards. They place themselves on the 
mercy of the Government and ask protection, and what- 
over treaty rights the y retain by th is peMion, they sufwnit to 
ihe diseretion of the Secretary of the Interior.”’ 

I submit the petition with remarks such as I have made, 
and ask that you will, with such explanatory remarks as 
vou see proper, refer it to the serious consideration of the 
Vepartinent. 

Respectiully, your obedient servant, 

THOS. J. GALBRAITH, 
Uniied States Agent. 
Casax W. Tuompson, Bsq., 
Superintendent Indian Affeira, St. Peul 





We, chiefs and head men O& the Mind 


Wahnpet nds a x MI 
this boo yet I t ur gr ir I 
ort [ t 

I tA tour you n ll broke out and t 
i it many white men and women and childre I 

! hat they did t hat many of us had i 
menced to live as white men, and they were jealous of us; 
and on that account they went towar. We who make th 
book t bad tor this, and pposed it; but we were f 
anal t y were many, an mld not preventthem. VW 
did all we could We did not ¢o to war We killed: 
body. We helped t save the captives, and we succeeded 
i iving nearly three hundred white women and children, 
ind Other D iv our el " id all the whites 
tthe Yellow Medicine, sixty-two Paul, or Maza 
kutamaric« d Lorenzo, and Anawabinani, or Simon, also 
saved many white women and children. 

We dig no harm, and trica to do good. We know our 

ung #, n, and many of our old men, have broken the 


and w I! feel bad. Weare farmers, and want that 
it Father would allow us to farm again whenever 
ises, only We never want to go away with the wild 
et Indians again; for what we have done for the 
whites they would killus. We of the Upper Sioux would 
like to go to live on the Couteau des Prairie, filteen miles 
west of Big Stone lake, in Dakota Territory; and we of 
the Lower Sioux would like to go back on our farms, and 
there live as white men, or we would like to live among 
the white men, and farm as they do, if they would let 
us. 

We think we ought to be dealt with as our great Father 
does with his white children: the bad ought to be punished, 
and the good to be well treated. All the Indians who were 
engaged in killing the white men and women and children 
should be hanged; but we who did not do bad hope to 
live, and we ask our great Father to let us live and to aid 
us. We think we have not forfeited our annuities or other 
tunds, because we have done no wrong; and we ask that 
our great Father will use so much as belongs to us, in 
such way as to him seems best for our good, to help us 
to live, and as much as belongs to the bad Indians we 
would like to have our great Father pay our just debts out 
of; and itis in right that the white people who have lost all 
their property should be paid out of the money which was 
the Sioux. 

Ve humbly and respectfully ask that our great Father 
take pity on us and do as he thinks best for our good. We 
must have food and clothing, and in the spring somewhere 
to live. Last spring our agent brought us a great many 
plows and hoes and iron and other things, and we want that 
he should pay forthese things outof ourmoney. We waut 
everything we owe paid. 

We respectfully ask that our great Father appropriate our 
annuity money, and that of those whom we represent, first, 
to pay our debts created by our agent, Major Galbraith; 

second, to pay damages; and last, to aid us in getting a 
living. We are here at Fort Snelling, forty-one Lower 
Sioux Indians, and twenty Upper Sioux Indians, and about 
filleen hundred women and children, and twenty half-breed 
men. We know not what to do,and we submit ourselves 
into the hands of our great Father 


WABASII-A, Chief, } 
CONGI are ON-TIA, 
WAK S-DE-OTA, 


OKIS AMt ZA, 
WA-KUTE, Chief, 
WAK-AWH-DESNA, 
HU-SHA-SHA, Chief, 
PAY-PAY, 
KU-YA-PA, Chief acting for Shak-apee’s band, 
MAR-HE-Y A-HOLCKEN-YOU-MANE, Chiet, 
icting for Shak-apee’s band, 
Sit YT E-AN, Chief, acting for Shak-apee’s band, 
TA-OPI, Chief of Farmer Indians, 
WA-KEN-Y-AN-WAX-TO, 
WAKING-ANTUELVA, 
Ae PE-DE-CURE, 
‘-E-TAN-X-UN, 
TON K-AN-WE-CUX-TE, 


Their >4 marks. 


MARPEY-A-WUKOUZE, 5 
KAN-KE-SA-PA, 

WAU-HTINKPE, | 
WAK-AUHDESUPA, 


WA-HA-CUN-K-A-MAZA, 
TONK-AN-TO-L-CL-YE 
TON-K-AN.WAN-YA-K-APE, 
HAKEWAXTE, 
WASU-HE-YA-YB-NA, Chief, 
TATE-ROT-A, 
WAM-ANU-S-A, 
TA-TOO-TA-MA-IN, 
WE-YU-HA-MANI 
WAK-ANMANE, ¢ Chief, 
AHNAWABMANE, Chief, 
CITANH-DERA 
INNEH-AN, Chiei, } 
XUPEHEYON, 


NITE-OPE, 
MA-ZA-KU-TI-MA-RI, or PAUL, 
AN-PE-TU. 'TOCE-CA, or OTHER DAY, Chief. 
Witness 
TUOMAS J. GALBRAITH, Siouz Agent. 
JOUN P. WILLIAMSON. 


HeapQuaRTERS Sixtu Ree’r Minnesota VO ;s., 
Fort Snevuimne, December 18, 1862. 

I certify that [ am personally acquainted with the In- 
dians who have signed the foregoing petition. As president 
of the military commission that tied the Sioux prisoners, 
[ had occasion often to meet these men. [| consider them 
true hearted. They are, indeed, but few; but nevertheless 
they deserve all that the Government may grantthem. They 
should be kindly dealt with and liberally rewarded. I cer- 
tify to the signatures attached to this petition. 

WILLIAM CROOKS, 
Colonel Siwth Regiment Minnesota Volunteers. 


AL GLOBE. 


January 26, 


I eret certify that th Indians w 


to the above petition. applied to Superinrend 


ipson and Agent Galbraith t ive tom 
ntothe Pr t ' > t oug 
Phat said superintend ! 1 Iidiag 
cilou the l7th instant wid th 1 { lians tt ia 
ere dictated to me the f roing petition; that itisa fa 


and just transiation ot what the y siated, made by me; that 
tter | bad written it out in the English as above, I read it 
to them twice in their own language in presence of Rey 
John P. Williamson, a Dakota missionary, and of the agent, 
superintendent, Colonel Crooks, and other persons, civil 
and military, at the headquarters of Colonel Crooks, at Fort 
Snelling; that said Indians all understood it, and publicly 
assented thereto in my presence, and authorized me to sign 
their names thereto, except Other Day (An-pe-tu-toce-ca) 
and Paul, (Ma-za-ku-ti-ma-ri,) who wrote their own 
names. I further certify that Wa-ba-sha, Wa-ku-te, Ta-o- 
pi, Wasu-he-ya-ye-na, Hu-sha-sha, and Ru-ya-pa, are 
chiefs, and represent the Lower Sioux, and that Other Day, 
Wa_-kan-mor-ni, An-a-wat-ma-ni and I-ni-ha-in are chiefs, 
and represent the Lower Sissetons and Wahepetons, and 
the others are all full-blood Indians of both Upper and 
Lower Sioux, who were throughout friendly to the whites, 
ANTOINE FRENIERE, 
United States Interpreter. 

December 18, 1862. 

I desire to say one word, as I am on this point, 
about the breaking out of this Indian war, to show 
that, in my opinion, our Government has entered 
upon a policy in reference to the Indian tribes, 
which is utterly wrong. Down to 1851 what- 
ever annuities or presents we made to the In- 
dian tribes we made to the chiefs, and then the 
chiefs made the distribution; and so long as 
the chiefs held the money, and the blankets, and 
the ammunition, and the rifles, the young men 
would look up to the chiefs; but after 1851, we en- 
tered upon the policy that the Government agents 

should distribute all our annuities among the indi- 
vidual Indians, and what was the necessary re- 
sult? An individual Indian would look down 
upon his chiefand say, ‘*lam justas good as you 
are; I deal with the great Father himself, through 
his agent; I get my money, my blankets, my 
rifles, my ammunition, direct from the Govern- 
ment; you have no control over me.”’? The result 
of it has been the breaking down of the tribal 
authority of the chiefs in those nations, and the 
breaking down of their form of government among 
themselves, so that the chiefs no longer restrain 
the young men, and they go into war. Since 1851, 
more depredations have been committed by the 
Indian tribes than through the whole history of 
the Government before. 

In my opinion, ithas grown as much outof that 
as out of any other one fact, that the Government 
itself has broken down their tribal organization 
by making this distribution among the tndivid- 
uals. Here are, among the chiefs and the old men 
of the tribes, many that endeavored to restrain the 
young men from going to war in Minnesota. [ 
think it will be good policy for us to offer to give 
to these persons one hundred and six Xty acres of 
landeach, and to pay fifty dollarsa head to them so 
long as they live, for rescuing the people of Min- 
nesota and saving their wives and their daughters 
from massacre, or, what is a thousand times worse 
than death itself, from being ravished by these 
brutal monsters, as many of them were during 
that savage warfare. [tis doing no more than we 
ought to do; and I think that the section, as pro- 
posed by the committee, ought to stand, giving to 
the individual Indian the one hundred and sixty 
acres and a pension of fifty dollars a year for his 
life. 

Mr. FESSENDEN. [shall move to strike out 
the part that re lates to pensions, That is intro- 
ducing an entire new system. Whatever is given, 
I hope will be given in the shape of land. 

Mr. RICE. The Preside nt, in his recent mes- 
sage to Congress, called the attention of Congress 
particularly to the subject of remodeling the In- 
dian law s,and I have been waiting ve ry pat ntly 

for the Committee on Indian Affairs to introduc 
a bill for that purpose. A vital change Is abso- 
lutely necessary. So long as we in our treatment 
of the Indians violate a positive injunction of Holy 
Writ, or induce them to violate 1, they w ill con- 
tinue to die out. I believe the good book says 
that man shall earn his living by. the sweat of his 
brow. Every inducement possible i is held out to 
the Indians by this Government not to work. If 
you were to take citizens from the eastern States, 
and put together one or two hundred of them, or 
one or two thousand, on the plains, and treat them 
as we treat the Indians, in five years they would 
become savages themselves. There is no induce- 
ment held out to the Indian to labor. He lives 
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from one year to another either drinking whisky 
or smoking his pipe, or traveling about, waiting 
for the next year’s annuities. Whenever Con- 
gress shall adopt such a system as will cause the 
Indian to depend upon the soil for his living, from 
that moment forward the Indian will improve, and, 
if he wishes to purchase an article of provision or 
wearing apparel, he will go to work and raise his 
corn or his oats or his wheat, take it to market 
and sell it,as the white man does; and when that 
policy shall be adopted, you will find that the 
neople of the States on the border will not be so 
anxious to remove the Indian; because the mo- 
ment the Indian labors, as the American farmer, 
or the German, or the Irishman does, the objec- 
tion to him is done away with. 

In the list of goods this year advertised to be 
distributed to the Indians—and I called the atten- 
tion of the President and Commissioner of Indian 
Affairs to it—are guns, rifles, powder, traps, brass 
wire to make ornaments outof, files to use in mak- 
ing those ornaments, paints to paint their faces 
with; and thousands of dollars’ worth of ribbons 
and beads and bells have usually been given them. 
The moneys are taken to purchase these articles, 
and they are distributed among the Indians; and 
then they cannot make themselves useful if they 
would. Instead of that, they ought to have land 
allowed them in severalty; and no more money 
ought to be paid and no more trinkets sent to 
them; but their money should be expended asa 
farmer would expend his money. Let the Gov- 
ernment actasa guardian for them in that respect. 

Then again, in regard to the policy of distribut- 
ing goods and annuities, the honorable Senator 
from Wisconsin is entirely mistaken, so far as 
the Northwest is concerned. For the last thirty 
years the distribution has been made to the heads 
of families of goods, money, and provisions; but, 
unul within a very few years, a larger amount of 
each was allowed to the chief than to the others. 

Now, with reference to the quantity of land to 
be granted, I am certainly actuated more by re- 
gard to the benefit of Indians than of white men 
in asking that it should be forty acres. It is well 
known that no Indian has ever cultivated in the 
North, and no Indian family, Leare not how large, 
ever will cultivate, over forty acres of land; prob- 
ably not one ina thousand over ten acres, when all 
the land they desire has been plowed for them,and 
the seed and tools furnished them; and if you give 
an Indian one hundred and sixty acres of land, 
and he cultivates only five, his neighborsall around 
him will each want a piece—one will want a few 
acres, another will want a small piece to bring him 
to water, and soon. There will be a pressure 
brought on that poor Indian that will drive him 
out of the country. If you wish to reward him, 
give him forty acres; that will be a greater reward 
to him than one hundred and sixty acres, in my 
opinion; butif honorable Senators differ from me, 
give him forty acres, and then expend so much 
annually in the purchase of tools and of seed; and, 
with a view to that, | intend to propose another 
amendment, that, instead of paying fifty dollars 
to each head of the family, ‘* there shall be annu- 
ally expended, for the benefit of each said Indian, 
fifty dollars.’’ I do not propose to pay them any 
money. i 

Mr. FESSENDEN. I would suggest to the 
Senate, with reference to this matter, what | pro- 
posetodo. Il propose to move to strike out the 
first section, which declares all these treaties to be 
abrogated and annulled. There is no need of our 
doing that, and we are not yet, in my judgment, 
sufficiently in possession of the facts. If there is 
a part, although a considerable part, of a tribe 
that has made war against the United States, so 
farasthey are individually concerned, if they acted 
on their own authority, they ought notto be paid; 
but it does not follow that those who have not 
made war upon the United States, who have been 
peaceable, should also be deprived of their legal 
right to call upon the United States for their share 
of these annuities. We do enough to mect the case | 
in the second and subsequent sections of the bill; 
we provide, on the statement of facts as we under- 
stand it, that we will take two thirds of these an- 
nuities and appropriate them, as we have a right 
todo by existing laws, for the benefit of those who 
have been injured by these Indians. What is the | 
use of annulling the treaties now? We can annul | 
those treaties at any time when we get sufficiently | 


| sion anybody for good conduct, 
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and nothing is gained for this bill or for the pay- 
ment of these damages to the people of Minne- 
sota by annulling the treaties, because we are all 
the time in possession of the money. Then, again, 
we obviate another difficulty. One third of this 
money is left in the hands of the United States. 
We propose to make a present to those 
who have distinguished themselves by their good 
conduct, to give them some land; and we may 
also give them agricultural implements, as sug- 
gested by the Senator from Minnesota, [Mr. 
LICE. | iam very much inclined to agree with 
him, because I know he has had a great deal ot 
experience in dealing with Indians, and | am dis- 
posed to defer to him in these matters. 

If we strike out the first section of this bill, we 
lose nothing so far as regards paying the people 
of Minnesota; we let the treaties stand, and we 
then appropriate, from year to year, just precisely 
what we see fit, and as long as we see fit, for the 

| benefit of the people of Minnesota out of that fund, 
and the residue we retain in our hands to use fora 
reward to the faithfulness of these tribes of In- 
dians. Then we avoid the difficulty of beginning 
asystem of pensions. We have no more right to 
pension an Indian than we have to pension a white 
man. There is serious doubt as to the propriety 
of our ever having commenced a system of pen- 
sions, but it was begun, and | suppose will be con- 
tinued. We have, however, always confined our 
pensions to those who have suffered in the mili- 
tary service of the United States. We do not pen- 
A man may do 


| the most gallant action, he may do the greatest 


good to the human race in this country, and yet 
we never think of giving hima pension. We will 
not suffer the introduction of the system of pen- 


| sions in the civil service into our plan of govern- 


ment; and we can no more begin it for good con- 
duct in an Indian than we can begin it for good 
conductinawhite man. ‘The thing is dangerous, 
and I am opposed to the very first step in that di- 
rection, let it be on what pretense itmay. But, 
at the same time, we can reward these men; we 
can give them a piece of land, as much as the Sen- 
ate may deem advisable; and we may also give 
them something in the shape of personal articles 


» for their benefit out of this fund, which in reality 


is forfeited to us and subject to our use. | give 
notice, therefore, that | shall move to strike out the 
first section, and also to strike out the provision 
giving pensions. As to the amount of land I will 
not profess to give an opinion, but would conform 
my judgmentto that of those whocertainly know 
more about it than I do. 

Mr. HARLAN. j concur with the Senator 
from Minnesotain reference to his suggestion with 
relation to the money to be paid tothe Indians. I 
think that provision has crept into the bill inad- 
vertently. The committee are of opinion that no 
more money should be paid to the Indians; that 
whatever shall be paid to them hereafter should be 
paid in property. In reply to his first statement, 
however, that white people would crowd on those 
Indians and attempt to throw them out of their 
land, | would merely call his attention to the last 
clause of the eighth section, which says that: 

The land so set apart shall not be subject to any tax, 
forfeiture, or sale, by process of law, and shall not be aliened 
or devised, except by un the President of the 


United States, but shall be an inheritance to said Indians 
and their heirs torever. 


consent ol 


> 

Mr. DOOLITTLE. My honorable friend from 
Iowa will allow me to suggest that that provision 
was in the House bill, and we copied that portion 
of the section from the billas it passed the House 
of Representatives. 

Mr. HARLAN. 
fifty dollars? 

Mr. DOOLITTLE. Yes,sir. It was not very 
particularly passed upon by the committee. 


Mr. HARLAN. | will cheerfully vote for that 


In relation to the pension of 


| part of the Senator from Minnesota’s amendment 
’ 


which provides for giving goods in lieu of a pen- 
sion. That is right. 

Mr. RICE. ‘They may not be allowed to sell 
the land; but they might as well sell the land as 
be driven off it by reason of the annoyances to 
which they will be subject. ready there are 
petitions here against granting them lands in the 
State of Minnesota. The citizens are opposed to 
it, and they have sent petitions against it. Many 

| papers in the State have objected to that provision 
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in pessession of the facts to authorize us to doit; |! of the bill allowing them lands. I want the amount 


Indians | 





as large as will be necessary for the Indians, but 
not so large as to induce 
dians for the purpose ot 

Mr. HARLAN, l call the Senator’s attention 
to the fact that this bill does not provide that the 
land shall be awarded to the Indians within the 
State of Minnesota 

Mr. RICE. Ll am aware of that. 

Mr. HARLAN. §Itis merely that they shall 
be entitled to so much of the public lands, and that 
discretion will of course be exercised by the See- 
retary of the Interior with reference to the wishes 
of the people of Minnesota. What is the ques- 
tion now pending, Mr. President? 

The VICE PRESIDENT. The question ison 
the amendment submitted by the Senator from 
Minne sota,. : 

Mr. HARLAN. That amendment is to st 
outa part of the eighth section. 
in order to amend the 
that motion ts put. 

The VICE PRESIDENT. The words pro- 
posed to be stricken out may be amended. 

Mr. HARLAN. I propose to strike out the 
word ‘ themselves,’’ in line five of the eighth sec- 
tion, and to Insert ** himself.’’ 

The VICE PRESIDENT. That amendment 
will be made if there be no objection. The Chair 
hears none, and the section is so modified. The 
question now recurs on the amendment of the 
Senator from Minnesota. 

The amendment was rejected, 


Mr. RICE. Ican, perhaps, obviate the ohjec- 
tions raised by proposing that the grants shall be 
tracts ofeighty acres. [ move, therefore, io strike 
out “fone hundred and sixty ’’ and insert “eighty”’ 
before the word ** acres”’ in the fourth line of the 
eighth section. That will, perhaps, suitthe views 
of Senators better. 


others to wrong the | 


driving them off, 


rike 
I suppose it is 


text of the section before 


The amendment was agreed to. 

Mr. FESSENDEN. I now move to strike out 
these words in the sixth, seventh, and eighth lines 
of the eighth section, ** and there shall be annually 
paid to each of said Indians so long as he or she 
may live, the sum of fifty dollars.’’ 

The amendment was agreed to. 


Mr. CLARK. I move to strike out all of the 
first section after the enacting clause, and to insert: 

That no portion of said moneys or annuities whether they 
have already or shall hereafter become due and pavable, 
shall be paid to either of the said bands of [ndians, but 
same shall be and they hereby are forfeited to the United 
States for the cause aforesaid. 


‘ 

I find upon examination that the treaties with 
these bands of Indians, convey to the United States 
very important tracts of land; and itdoes not seem 
to me to be desirable to abrogate the treaties which 
do thus secure to the United States tracts of land, 
and that we can arrive at the same end which we 


desire by forfeiting the annuities for the cause 
stated in the preamble, and letting the treaties 
stand. That I think is more desirable. It avoids 


a very important question, 

Mr. WILKINSON. I suggest to the Senator 
from New Hampshire to include in his amend 
ment the words * and their rights to their present 
reservations.’? We have another | 
them. 

I find that those rights do not 
treaties. I sup; se they 
them by occupancy, and we can treat them 
doa hostile nation and take them from them. 

Mr. WILKINSON. 
quent treavies that fix their pre sent reservations 

Mr. CLARK. They are not in the two trea- 
ties before me, 

Mr. WILKINSON. There is another bill, 
that in relation to the removal of these Indians, 
which will, perhaps, reach the case that | have 
suggested to the Senator from New Hampshire. 
There is one thing that will have 


ill which pro- 
poses to remove 

Mr. CLARK 
aecrue und r 


these have 


mas we 


There are some subse- 


to be done, or 
there will be trouble. The rights of these Indians 
to their reservations in Minnesota must be for- 
feited. ‘The people of that State will never con- 
sent that the Indians shall remain there, and the 
Government of the United States will have to drive 
the white people out of that State in order to proe- 


tect the Indians and k epthem there. Oursarea 
reasonable people, but they are somewhat determ 
ined on this point. The Congress of the United 
States may just as well admit the true condition 
of things now as hereafter. The Indians cannot 
remain in Minnesota. If they remain the whit 
people will have to be driven out, lask—ag ii oi] 
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not inflict with the ideas of the Senator from 
New Hampshire—that he insert a provision that 
t enti ervations shall be forfeited also to 
the Government, 
Mr. CLARK. It may be that we shall,as the 
S r from Minnesota says, have tu do that. I 
| not; but I certainly am not pre- 
> !, with the information | have, to say that 
tne people shall have ho ibidine nlace upon 
earth. It seems to me it will be enough for the 
Congress of the United States, for Senators acting 


i one sick », When there is nobody here in ve- 


f of the Indians to speak for them, to say 1 t 
they Wi forfeit their annuitse and mo! ey, and 
give two thirds of those annuities to the people 
whom they have injured, and that the other one 
Loird shail be ¢ po iof as we may see ht by 
and by [t may be that we shall find very good 
people among these tribes, to whom we shall want 
t iy the other third; but I want to forfeit th 
now, 8o thatil shall not be a fund which 
e in claim hereafter, but a fund which we can 


find meritorious Indians among 


n, and then meet the other question as occa- 
sion may require. 
v forfeited t] 
it of Minnesota 
Mr. WILKINSON. The Committee on Indian 


of as we 


Suppose we declare now that 


11 


pave ‘ 


icir land, does that send them 


Ajluirs have also reported a bill for the removal 
of these Indians. | cannot see why entlemen 
from New England should undertake. to set up 

trongiy to kee p the Indians that have 


murdered our people in our midst. 


I have very 
ng prejudices and prepossessions in favor of 
Ne Ww Kung] il 

ough they were anxious to make enemies, as 

ough their Senators here wanted to drive other 
lam astonished that the 

3 from Maineand New Hampshire should 

» here and insist that these Indians shall re- 


] States, but it seems to me as 


opie against them. 


| itor 


iin among a people some of whom they have 
hered in the inhuman manner which they 
1 think that our people, at least, ought to 

have something to ‘Vy about this matter. 


Mr. CLARK. Mr. Pr 


sident, I have too often 


nd, as a New Envland Senator, that when I 
j ‘ 
| iything in regard to a western State, 1 was 
: Me: 
‘cused of hostility to that section of the country; 


and Lam inquired of now why we wish to increase 
t nmity between the two, or to give occasion 
nmity. Mr. President, I do not desire 


i I have no heart or 


todo 
inclination to doit. They 
is, bone of our bone, and blood of 

1; they went outfrom us; andif there is any- 
that I desire, it is that the people in the 
ern States shall have comfortable homes, that 


our 


they shall have privileges which we never enjoyed 
in the old States. We want to be liberal with 
t ut, sir, other people may have rights; and 

Senator, as hie says, has gota bill here for 


removal of these Lndians, it will be time enough 
that we forfeit their utle to the land when we come 
to consider that bill for their removal; and then, 
if itis found desirable to remove them, we will 
say so. But here isa simple provision under the 
treaty that we forfeit the lands with the annuities. 
[do not know but that it may be entirely just. 
I think it is just now to forfeitthe money and the 
annuities to pay the people that have suffered. If 
the Senator from Minnesota and other Senators 
show me that these Indians ought to go out 
of the State of Minnesota, they shall have my 
vote, so far as it has any influence to make them 
go. Il beg the Senator from Minnesota that he 
will not misunderstand me, that he will not believe 
he have any hostility to him or any of 
people. Lassure him I have nothing but kind- 
ness for them; butit shall not deter me from doing 
my duty to anybody that I may be accused as | 
am now accused. The Senator will believe me 
when he understands me better. I have no hos- 
tility to him or his people. God bless them all, 
and prosper them ail. 

Mr. WILKINSON. I did not suppose that the 
Senator from New Hampshire had any individual 
hostility to the people of Minnesota; but when I 
see that his acts, his votes here, are going directly 
against the people of Minnesota and their inter- 
ests, it 1s my business to say so in plain, direct 
terms, 


can 


his 


position which he assumed, which was to apply 
this forfeiture to the money alone, was that these | 
Indians should not be driven out of the State of | 
Minneseta witheut an abiding place and home. 


The reason that the Senator gave for the | 


| of the bill, and what is it? 
' tion that the treaties existing with these tribes of | 
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Mr. CLARK. The Senator misinterprets what 


I said. | stated that 1 saw no occasion yet for say- 
ng that. I did nots iy that it should not be done. 
Mr. WILKINSON. I understood the Senator 
to allude to it in that way. Now, I give the Sen- 
ator from New Hampshire distinctly to under- 
stand that it is my duty here to defend the people 
of the State of Minnesota, and I intend to do it; 
and when he or any other Senator sets up here his 
determination to keep these Indians in my State, 
i tell him that he mistakes the temper of that peo- 
ple very much. They will not consent that these 
3, these barbarians, who have swept and 

State for hundreds of miles, shall 
there; and 1 do not like it very well for 
either him or his associates here to insist that their 
reservations shall not be forfeited when they, by 
their bloody barbarism, have brought that conse- 
quence upon themselves. That is the very gistoft 
this whole question. We want these Indians re- 
We care much more for their removal 
than we do for the money which is to be appro- 
priated by Congress 1n this bill. 
matter with our people 


ivages, 


adesoiall d the 


main 


moved. 


It is a serious 
; itis a matter upon which 
their hearts; and I apprehend that 
they will enforce it, whether Congress stands up 

rainst them or not. There is not a people in the 
United States, there is nota people anywhere, that 
would submit to have such barbarians existing 
among them, after they had murdered a thousand 
of their littke children, ravished their women, des- 
olated their whole country, and driven in ten thou- 
sand people from the frontier. I am, as I said be- 
fore, kindly disposed towards the Senator and his 
people, and | have no doubt that, individually, he 
is as friendly to the people of Minnesota as any 
other gentleman here; but when his votes are tend- 

g directly against the interests of the people of 
my State, it is for me to say what | regard and 
what the people of my State will regard as the 
effect of his votes. 

Mr. FESSENDEN. The Senator from Minne- 
sota [Mr. Wixkinson] alluded to mealso. Alll 
have to say in reply to that Senator in relation to 
this matter is, that I vote here pretty much on my 
own hook, and I speak on my own hook, too. 
The amount of it is, Mr. President, that the peo- 


=> 
they have set 


r 
1 
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1 am bound to suppose that they are represented 
correctiy—that the lands which have been reserved 
to the Indians should be forfeited and the In- 
dians taker out of the State. Iam not prepared 
to say that that is not good policy; l am not pre- 


pared to say that it ought not to be done; but it is | 


no good reason why it should be done that the 
people of Minnesota will be very angry with the 
people of New England if their representatives 
vote to alter a particular clause of this bill, be- 
cause they are not quite prepared now to vote for 
it as it stands with the information they have. I 
do not think that is logical. Ido not think it is 
the sort of logic that should be addressed to Sen- 
ators in their action, that they will be regarded as 
unfriendly. I have heard that before. It is not 
a fair mode of argument, permit me to say to the 
Senator. He may draw such inferences as he 
sees fit from my votes here and from what I say; 
I cannot helpthat. Butlet us look at this matter. 
As the section was drawn in the first place and as it 
now stands in the bill, the effect of it, if passed 
without alteration, will be that every acre of land 
which was grawted to us by these treaties will 
return to the Indians. It simply annuls the trea- 
ties. If youannul the treaties without making any 
sort of explanation, it all goes back to just where 
it was before. Thelands go back to the Indians, 
and the money, if we can get it, comes back to us. 

Mr. WILKINSON. Permit me one word. 
There were three separate propositions. One was 
to declare the treaties abrogated. That was ina 
resolution introduced by my colleague. Then 
there was the proposition contained in the bill be- 
fore us, which came from the House of Repre- 
sentatives. The other is a Senate bill for the re- 
moval of the Indians. The Senate committee 
embodied the substance of the resolution of my 
colleague in this bill, rather than make a separate 
proposition of it. 

Mr. FESSENDEN. Iam speaking of the bill 
as it stands, not of propositions that | do not see 
or know anything eeu: I confine myself to the 
billas it stands before me. ‘Take the first section 








It is a mere declara- | 
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Indians are abrogated and annulled. If you ab- 
rogate and annul them without any explanation, 
what is the result? The result is, that what we 
got from them by the treaties goes back to the 
Indians, reservations and all. 

Mr. DOOLITTLE. My honorable friend will 
allow me to suggest that the words which follow 
directly after the words ** annulling the treaties” 
will give altogether a different construction to the 
section, because the words which follow declare; 

All lands, rights of oceupaney, annuities, and claims 
heretofore accorded to said Indians, or any of them, to be 
forfeited to the United States. 

Mr. FESSENDEN. Then it might cover the 
reservations. But we *‘accorded’’ to the Indians 
their reservations in return for the land they owned 
before. 

Mr.DOOLITTLE. All we have ever accorded 
to the Indians is the right of occupancy. 

Mr. FESSENDEN. Very well. 

Mr. DOOLITTLE. And by this section the 
rightof occupancy is forfeited to the United States. 

Mr. FESSENDEN. Butthe word‘ accorded”’ 
may be taken as referring to the treaties them- 
selves, and what did you accord to them by the 
treaties? The right to occupy certain reserva- 
tions. Then the result is that you take away the 
reservations, but you leave them the original lands 
which they sold. That is the exposition of it as 
itis drawn now. LIwantthatcorrected. I want 
it corrected so as to meet what was designed; and 
that is that you forfeit the rights of the Indians 
under the treaties. I am willing to forfeit the 
rights of the Indians under the treaties so far as 
the annuities are concerned; but the Senator says 


| there is something more than this, which I did not 
|| refer to before; and that is, that he wants to forfeit 
|-the reservations in Minnesota, and forfeit them at 


once, without making any sort of provision for 


| these Indians, even for those of them that are 


friendly; that he is for just throwing them entirely 


out of doors, 


Iam not prepared to say that I shall not be 
found willing to accede to the wishes of the peo- 


| ple of Minnesota to have the Indians removed from 
| theState. Inthe state of feeling that existed there, 
|; and after their conduct, I am inclined to think that 
ple of Minnesota desire, as the Senators say—for | 


may be the best mode of dealing with the subject; 


|| but when it is proposed to proceed in this hasty 
| manner and at once annul and abrogate all these 


treaties and forfeit all their rights, without mak- 
ing any provision for them, because we hesitate, 


| and say we want to consider that matter when it 


properly comes before us, and not to have it 
crowded intoa bill making provision for those who 
have suffered, to which it does not belong, the Sen- 
ator undertakes to say ‘* you are opposing the 
wishes of the people of Minnesota, and if you do 


| not do it to-day, as quick as they ask you to do it, 


they will take the matter into their own hands, 


| and stir up another Indian war, and you must take 


the consequences.’’ Does the Senator suppose 
that kind ofargument is to influence anybody here 
in the Senate ? 


Mr. WILKINSON. The Senator does not pre- 


| tend to be quoting my language? 


Mr. FESSENDEN. 
Mr. WILKINSON. I have not said so. 
Mr. FESSENDEN. Did not the Senator say 


over and over again, that the people of Minnesota 


1 am quoting the idea. 


| had determined this matter, and they would take 


it into their own hands and drive the Indians out. 
Mr. WILKINSON. I said the people were de- 
termined they should not live there; but I did not 
say they would stir up another Indian war. 
Mr. FESSENDEN. If they are to take it into 
their own hands and drive the Indians out of the 
State by force, there will necessarily be an Indian 


| war. That wasthe language. I take it, after all, 


however, that the people of the State of Minne- 


| sota, especially as a large portion of them came 


from New England, are a pretty calm set of peo- 
ple, particularly if they have time to get cool; they 
are like the Senator himself here in the Senate, 
though he may get excited in a moment in the 
course of debate and do injustice to his friends, yet 
after he has a chance to get calm he will be willing 
to take it back. Now, we do not meanany such 
thing. What I mean is simply this: that-on a bill 
of this kind, brought in for one special purpose, 


| to provide remuneration to the people of Mtnne- 


sota for what they have suffered, 1 am not pre- 
pared to consider 80 apd question, which 
is wrapped up in a single provision here so as to 
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settle the whole matter of removing the Indians 
from their reservations, before we make any sort 
of provision for them. Iam willing to take that 
matter up on the Senator’s bill when it comes be- 
fore us, not now. 

Mr. WILKINSON. When the committee of 
which the Senator from Maine is at the head brings 
before us propositions which have been carefully 
and laboriously investigated by that committee, | 
think he regards the Senate as in duty bound to 
nay some little respect to the action of his com- 
mittee. It has been my observation that he some- 
times becomes a little sensitive when objectionsare 
made to his particular measures. Now, it seems 
a little strange that the Senator from Maine and 
the Senator from New Hampshire should take 
this whole question out the hands of the Com- 
mittee on Indian Affairs—a question on which that 
committee has been deliberating for more than 
three weeks. The committee has settled on a 
proposition ; and it seems a little strange that thes: 
Senators should wish to take it out of the hands 
of the committee, and not trust what it has done. 
The committee has provided for these very In- 
dians. This bill provides for their settlement, and 
the other bill, which will be brought forward in a 
short time, provides for their removal. The two 
yropositions have been agreed on afteras careful 
and laborious an investigation as the committee 
knew how to give. 

Mr. FESSENDEN. Will the Senator refer 
me to that part of this bill which provides for their 
settlement? 

Mr. WILKINSON. The eighth section that 
we are talking about provides for settling some 
of the Indians that have been friendly, and have 
been protecting the lives of the white people, and 
in the other bill 

Mr. FESSENDEN. It does not say ‘‘in the 
State of Minnesota.’’ 

Mr. WILKINSON. It refers to those Indians 
who are named at the commencement of the bill, 
and who are Minnesota Indians—Indians of the 
very tribes that have been committing these dep- 
redations. It seems to me that the Senator from 
Maine and also the Senatorfrom New Hampshire, 
might trusta little to the investigations of the Com- 
mittee on Indian Affairs. 

Mr. RICE. There is a misapprehension here 
upon the part of some Senators, but it is not their 
fault probably. There is a bill which has been 
reported from the committee, making provision 
for these Indians, providing homes for them else- 
where, and providing for their removal, and which 
I think ought to have been acted on first. It is 
important, however, that something should be 
done immediately to quiet the people of Minne- 
sota. The reservation the Indians now have is 
very pectliarly situated; it is from one hundred 
and fifty to two hundred miles long, and only ten 
miles wide, running through the center of the State, 
bounded on one side by a navigable stream;and 
with white settlers all around it; and itis as much 
as the executive and military authorities have been 
able to do up to this time to keep the citizens from 
molesting the Indians. Itis to the interests of the 
Indians, and more for the interest of the Indians 
than the citizens, that something should be done 
to quiet the feeling now existing there, so that 
those Indians may be safe during the short time 
they have to remain in the State. 
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there was a difficulty about this section, and I 
showed him tl amendment [ pronosed to make. 
Now, I think I shall be excused if | was wrong in 
introducing an amendment without asking the 
committee, when I show that I presented it to the 
chairman before I offered it. 

But, sir, how does the thing stand? Here isan 
amendment of the committee. I propose an amend- 
ment to that. The Senator from Minnesota wants 
a modification of my amendment, which is not 
exactly agreeable to me; that is, 1 do not think it 
should be adopted without further consideration; 
but if my amendment be adopted, it will be per- 
fectly competent for him to move an amendment 
to it afterwards to add the words he wants in- 
serted. He need not quarrel with me about it. 
It is perfec tly competent for him, and he can ar- 
rive at it ina strictly parliamentary way. Hecan 
fet a vote of the Senate for itif the Senate think 


it right, and I shall not be very much inclined to | 


I still think itis better to have that 
subject presented on the other bill, and considered 
together. When I vote to take away the right of 
occupancy of these Indians to this land, I shall 
be glad to know that other provision is made for 
them, which I do not know now any further than 
Senators say it may be made. Itis, I presume 
though, all right; but when I see the provision 
that 1s made for them in some other place, I shall 
be willing to vote with the gentleman that they 
shall go out of Minnesota, if the case requires it; 
and | am apt to think it does. 

The VICE PRESIDENT. The question is 
upon the amendment of the Senator from New 
Hampshire. 

Mr. HOWARD. Before the vote is taken on 
that proposition, L desire to offer an amendment 
to the same section, in line six. 

Tie VICE PRESIDENT. 
posed to be stricken out? 

Mr. HOWARD. Yes, sir. 

The VICE PRESIDENT. It is in order. 

Mr. HOWARD. I move toadd after the word 
inulled,’’ in line six, the words ** so far as said 


oppose it. 


In the words pro- 


ws 
treaties or any of them purport to impose any fu- 
ture ob ivation on the United States.’’ I se € the 
difficulty which hasarisen in the mind of my friend 
from Maine. Itis, that by the absolute annul- 
ment of the treaties it might happen that the title 
to the lands which the y have ceded to the United 
States under their treaties would revert to the In- 
dian tribes themselves, and they cease to be the 
property of the United States. That appears to 
be the difficulty in the mind of the Senator from 
Maine. | donot know whether such would be the 
legal consequence of such annulment or not; but 
in order to guard against it, I think we ought to 
amend the section in that respect. If this amend- 
ment which I propose shall be adopted, certainly 
it will indicate that the purpose of Congress is not 
to annul the treaties as to the effect which they 
have already had in transferring lands from the 


Indians to the United States, but simply to relieve 


Mr. CLARK. I dislike to trouble the Senate; 


but, perhaps, I shall be pardoned for saying a 
word or two in answer to what has fallen from 
the Senator from Minnesota, [Mr. WILEINson. |} 
I have, I think, shown no disposition to interfere 
liaproperly with any committee of the Senate; and 
if | had supposed it was necessary for me to ask 


peeriation of the Committee on Indian Affairs | 


‘efore proposing any amendment to this bill, I 


certainly should have done so. I sat here the other | 


day and heard the bill read; and when it was pro- 
posed to pass it without even printing it, I asked 
that it might be printed. I have sat here the whole 
day and I have not opened my mouth in regard 
to it; but when, on examination of these treaties, 


I find that it would involve very important prin- | 
ciples to annul the treaties altogether, I did, with- | 
cut venturing to ask the Senator from Minnesota, | 
propose an amendment; but, perhaps, he will ex- | 


cuse me when I tell him that 1 notified the chair- 
man of the committee. I did not go around and 
speak to every member of the committee; but I 
id snegest to the chairman of the committee that 


the United States from all treaty obligations to the 
Indians. With that amendment, I shall be very 
happy to vote for this first section of the bill, and 
against the substitute for it, which is offered by the 
Senator from New Hampshire. 

Mr. CLARK. I will certainly vote for the 
amendment of the Senator from Michigan, be- 
cause that is an improvement of the section as it 
stands; but would it not be better to forfeit the 
annuities and let the treaties stand? The ques- 
tion still arises whether you can forfeit one part 
and not the other. If you are going to touch the 
treaties the difficulty may be that they may all be 
gone. The same purpose will be effected by for- 
feiting the annuities without referring to any for- 
feiture of the treaties. I shall, however, vate for 


the Senator’s amendment, because that makes it 


better than it now is. 

Mr. HOWARD. I suppose that the ground on 
which the claim is rested for the forfeiture of the 
treaties is, that these Indian tribes have made war 
on the United States and become a belligerent 
party against us, and that, therefore,under the laws 
of war and the laws of nations the treaties have 
become annulled. That principle does not apply 
to every treaty, nor toevery provision of a treaty. 


The rules of international law and the rules of 


| war relating to such cases are very various. It 
IS not every treaty or every provision of a treaty 
which is annulled by the occurrence of a war be- 
' tween the parties to it. I donot know, for I have 
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not read the treaties, how far the existence of war 


would, of itself, annul these treaties with the 
Indians; and it seems to me thatif we confi our 
selves to this expression of our views, we shail go 


as far as is necessary; but I do think—I mustsay 
it very frankly—from what | have heard of the 
conduct of these Indian tribes toward the people 
of Minnesota, that they are nota fit population 
to be permitted to remain among that people. 
They have shown a disregard of their treaties; 
they have shown a spirit of cruelty and blood- 
thirstiness which, in my judgment, far surpasses 
any spirit heretofore shown by Indian tribes upon 
this continent; and their conduct has been of such 
a character as it seems to me will justify the Uni- 
ted States in removing them from the midst of 
that people. The people of Minnesota ought not 
to be required to suffer such aclass of persons to 
remain in their midst as these butcherly, cruel, 
and barbarous savages; and | concur entirely 
with my friend from Minnesota on that subject. 
if | were a citizen of Minnesota, if I were not re- 
lieved by some action of Congress on this subject, 
I should, I think, asa matter of pure self-defense 
of myself and my neighbors, feel it my duty to 
take an early step to remove these people from 
the midst of the community in which I lived. 

Mr. DOOLITTLE. I hope that the amend- 
ment which is moved by the Senator from Mich- 
igan will be adopted. 

Mr. SUMNER. I concur, also, with my friend 
in hoping that the amendment may be adopted, 
and it seems to me it clears the way on this spe 
cial question. I have had my doubts from the be- 
ginning with regard to the first section which pro- 
poses to abrogate the existing treaties, not that I 
doubt the power of Congress to abrogate a treaty 
either with the Indians or withany foreign coun 
try, but because I did not fully understand the 
bearings of such an abrogation; and Senators have 
already let us know that if we did abrogate these 
treaties unconditionally, we might find ourselves 
in relations to these lands there « ntirely different 
from what we have contemplated. I think the 
proposition of the Senator from Michigan meets 
the case precisely. It recognizes the validity of 
the treaties down to our legislation; therefore all 





the lands that have been transferred by virtue of 
those treaties will continue in the hands which 
now hold them; the titles to them will be undis- 
turbed; but for the future we shall! recognize no 
obligation under those treaties. 

It seems to me that that is the precise point 
which the Senator from Minnesota wants; and it 
seems to me also that it i# in harmony with the 
Constitution and also with the practice of our Gov 
ernment. All treaties when made become, under 
the Constitution of the United States, a part of 
the supreme law of the land; but still they may 
be reached, and, under the practice of our Govern- 
ment in times past, they have been reached. Our 
treaties with France im the early part of our his- 
tory were reached by act of Congress. The Su- 
ne Court of the United States, I think, recog- 
nized the validity of such legislation. Afterwards, 
it will be remembered, that it was proposed to allect 
our treaties with Great Britain relating to Oregon 


' by a notice in 1846, and the proposed proces ding 


was by joint resolution of Congress. 


Mr. COLLAMER. That was in pursuance of 


one of the provisions of the treaty. 

Mr. SUMNER. Unquestionably it Was in pur 
suance of one of the provisions of the treaty; but 
now we come to the point whether Congress can 
interfere to abrogate these treaties. I assume that 
atreaty with the Indians, when it has been entered 
into, is on the footing of an act of Congress, which, 
by the Constitution of the United States, is declared 
to be the supreme law of the land; and that it may 
be abrogated precisely in the same way in which 
an act of Congress may be abrogated—that is, by 
a vote of both Houses of Congress, of course after- 
wards sanctioned by the President. The propo- 
sition of the Senator from Michigan proposes to 
moderate this proposed abrogation, to confine it to 
certain particulars; and in that respect it seems to 
me that it comes in good time, and that it meets 
the precise difficulty in the case. 

The amendmentof Mr. Howarp was agreed to. 

The VICE PRESIDENT. The question now 
recurs on the amendmentof the Senator from New 
Hampshire. 

Mr. DOOLITTLE. Before the question is 
taken on that, I propose to amend the original sec- 
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tion by inserting after the word ‘occupancy ,”’ in 

the seventh line, the words, ** within the State of 

Minnesota, and all;’’ and after the word *‘ lands,’’ 
t ‘‘and;’’ so that it will read: 


in e seventh line, 
And all lands and rights of occupancy within the State of 
Minnesota, and all annuities and claims heretofore accorded 
io said Indians, or any of them, to be forfeited, &c. 
Upon that subject I desire to say a word; and 
| desire to address myself particularly tomy friend 
om New Hampshire, who has made the motion 
o strike outeverything in this section which looks 
ke a forfeiture of the Indian reservations. I will 
say to my friend from New Hampshire that the 
committee have had the facts laid before them,and, 
indeed, the facts are so notorious, known to the 
whole country, that they must have come to the 
notice of every Senator > 
doubt that the provision which forfeits their right 
to reservations in the State of Minnesota is just 


so that there can be no 


and proper. 

If you look on the map of Minnesota you will 
find that the Minnesota river is a navigable stream, 
running first southwest from St. Paul and then 
northwest from the big bend of the St. Peters, as 

s called, Upon the south bank of that river, 
a strip about ten miles wide and nearly one hun- 
dred miles long, is this reservation, and the white 
population are settled all around it, north of it, 
westofit. It rans ina northwesterly direction. 
It was the outbreak of the bands of the Indians on 
the reservation, as well as parts of bands that came 
from the plains, that carried such a desolating In- 
dian war over the western borders of Minnesota, 
as is entirely unparalleled in the history of the 
United States. In the whole history of our colo- 


nization, in New England, New York, Pennsy]l- 


vania, anywhere, there is nothing of which we can 


read that bears any comparison with the real facts | 


as to this Indian massacre in Minnesota. Five 
hundred persons at least, for the names of them 
have been received, and probably eight hundred 
persons have been slaughtered, massacred by these 
Indians; their women taken off cuptive and rav- 
ished under circumstances of brutality that makes 
the blood run cold as you read the facts. Their 


children have been massacred; some of them have | 


actually been nailed up and crucified, and found 
in that condition by men who entered into some 
of these dwellings. And, sir, if ever there wasa 
time whena people had a right to feel outraged by 
& massacre committed by Indians, it is the people 
of Minnesota, and I can sympathize very deeply 
in the feelings of my honorable friend from Min- 
nesota when he says that the state of feeling of 
the people ef Minnesota is such that they cannot 
endure these reservations, right in their midst, of 


these hostile Indians, and we may as well now | 


declare that their right to this reservation is for- 
feited, as at any other time. 


At the same time, | will agree with my honor- | 


able friend from New Hampshire, who said, in 


reading the general language of the section, that | 
it seemed to be too broad; it seemed to forfeit their | 


rights of occupancy anywhere within the Ugited 
States, so thatthey could not live anywhere. Some 


of them ought not to live anywhere; but they have | 


women and children who, perhaps, have still the 
right to live; and the general broad declaration of 
forfeiting all rights of occupancy anywhere, which 
may belong,under our theory of dealing with the 


Indians, to the Sioux upon the plains, is going | 


too far; but with the amendment which is now 
offered, it confines it to the forfeiture of their res- 
ervation in Minnesota, which is just in the shape 
to which I have called your attention, being a 
narrow piece of ground upon the Minnesota river, 
a navigable stream, and right in the heart of the 
State, surrounded by white people. I think we 
may just as well declare now that their right to 
that reservation is forfeited, and then when the 
bill comes up which prowides the mode for re- 
moving and disposing of these Indians, and for the 
sale of this reservation to raise the means to pro- 
vide for their removal, that whole subject will come 
before the Senate. ‘I hope, therefore, that the 
amendment which I now offer will prevail, and 


that when it prevails, my friend from New Hamp- | 


shire will be sausfied with the section as it will 
then stand amended. 

The VICE PRESIDENT. The question is 
on the amendment of the Senator from Wiscon- 
ain. 

The amendment was agreed "to. 








curs on the amendmentof the Senator from New 
Hampshire. 
Mr. CLARK. 
1 


My object in moving that 


amendment, in the outset, was to avoid the objec- 4 


tion which | suggested. If Senators prefer the 
section as it now stands, | have no choice about 
it: | withdraw the amendment. 

Phe VICE PRESIDENT. The question is 
on the amendment of the Committee on Indian 
Affairs, as amended. 


The amendment, as amended, was agreed to. 


The bill was reported to the Senate as amended, 
and the amendment was concurred in. 

Mr. COLLAMER. I desire to ascertain how 
the first section of the bill stands, as it has been 
amended. 

The Secretary read, as follows: 

Be it enacted, &c., ‘That all treaties heretofore made and 
entered into by the Sisseton, Wahpaton, Medawakanton, 
and Wahpakoota bands of Sioux or Dakota Indians, or any 
of them, with the United States, are hereby declared to be 
abrogated and annulled, so far as said treaties or any of 
them purport to impose any future obligation on the Uni- 
ted States, and all lands, rights of occupancy, annuities, 
and claims heretofore accorded to said Indians, or any of 
them, to be forfeited to the United States. 

The amendment was ordered to be engrossed, 
and the bill to be read a third time. The bill was 
read the third time, and passed. 


SUSPENSION OF TIIE HABEAS CORPUS. 
Mr. TRUMBULL. I now move to take up 
House bill No. 591, to indemnify the President 


and other persons for suspending the privilege of 


the writ of habeas corpus. 
The motion was agreed to. 
Mr. SUMNER. The Senator does not propose 


| to go on with that bill this evening? 


Mr. TRUMBULL. No, sir. 

Mr. SUMNER. IL move that the Senate pro- 
ceed to the consideration of executive business. 

The motion was agreed to; and after some time 
spentin executive session, the doors werereopened, 
and the Senate adjourned. 


HOUSE OF REPRESENTATIVES. 
Monpay, January 26, 1863. 
The House met at twelve o’clock, m. 
by the Chaplain, Rev. Thomas H. Srockron. 
The Journal of Friday was read and approved. 
NEW MEMBER. 
I rise to a question of privilege. 


Mr.SLOAN. 


Hon. Water D. MclInpoge,as member elect from | 


the State of Wisconsin, to fill the vacancy occa- 
sioned by the death of Mr. Hanchett, is present, 
and 1 ask that he be sworn in. 
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property heretofore scized by the military gov- 
ernor of the District of Columbia, as the property 
of a rebel; which was referred to the Committee 
for the District of Columbia, and ordered to he 
printed, 


GENERALS NOT IN ACTIVE SERVICE. 
The SPEAKER also laid before the House a let- 


ter from the Secretary of War, showing the ma- 
jor and brigadier generals not in active service; 
which was laid upon the table, and ordered to be 
printed, Bs 

LEAGUE ISLAND. 

The SPEAKER also laid before th@House a let- 
ter from the Secretary of the Navy, recommending 
an appropriation of $250,000 for a navy-yard at 
League Island; which was referred to the Com- 


| mittee of Ways and Means, and ordered to be 


printed. 
ARMY REGISTER. 
Mr. McPHERSON submitted the following 


resolution; which was read, considered, and, un- 
der the rules, referred to the Committee on Print- 


, 
| ing: 


Resolved, That three thousand copies of the Army Regis- 
ter for 1863 be printed for the use of the House. 


Mr. WASHBURNE demanded the regular 
order of business. 

The SPEAKER stated the regular order of 
business to be the call of committees for reports 
for reference. 

Mr. STRATTON. [wish to report back from 
the Committee of Ways and Means House bill 


| No. 663, to establish a branch mint of the United 
| States in the Territory of Nevada, and that it be 
| acted on at this time. 


Prayer || 


The SPEAKER. That cannot be done. 

Mr. STRATTON. Let it be made a special 
order for Wednesday next. 

The SPEAKER. That cannot be done. The 
Chair will have the rule read, 

The Clerk read the 51st rule, as follows: 

“On the call of reports from committees on each altern- 
ate Monday, which shall commence as soon as the Journal 
is read, all bills reported during tbe first hour after the 
Journal is read shall be committed, without debate, to the 
Committee of the Whole, and, together with their accom- 
panying reports, printed ; and if during the hour all the 
committees are not called, then, on the nextalternate Mon- 
day, the Speaker shall commence where such call was 


| suspended: Provided, That no bill reported under the cali 


on alternate Mondays and committed shall be again brought 


| before the House by a nrotion to reconsider.”’ 


SIOUX INDIANS. 
Mr. ALDRICH, from the Committee of Indian 


‘| Affairs, reported back House bill No. 613, for the 


Mr. Mclwpor presented himself at the Speak- | 
|| er’s chair, and took the usual oath to support the || 


| Constitution of the United States. 


SERVICE ON A COMMITTEE. 
The SPEAKER stated that the question in or- 


i 


der was the unfinished business of Friday, pena 
| 


the motion of the gentleman from Massachusett 


[Mr. Dawes] that he be excused from further | 


service on the Cammittee of Elections. 
The motion was disagreed to. 


RAILROADS TO WASHINGTON. 


removal of certain bands of Sioux Indians, and 
for the disposition of their reservation in Minne- 
sota; which was referred to the Committee of the 
Whole on the state of the Union, and, with the 
accompanying report, ordered to be printed. 
WINNEBAGO INDIANS. 

Mr. ALDRICH, from the same committee, re- 
ported back House bill No. 614, for the removal 
of the Winnebago Indians, and for the sale of 
their reservation in Minnesota for their benefit; 
which was referred to the Committee of the Whole 


| on the state of the Union, and, with the accom- 


The SPEAKER laid before the House a mes- || 


sage from the President of the United States, trans- 
mitting a joint resolution and other papers from 
the corporate authorities of the city of Washing- 
ton, in reference to the construction of certain rail- 
roads concentrating at Washington; which were 
referred to the Committee on Roads and Canals, 
and ordered to be printed. 


CONTINGENT FUND OF THE STATE DEPARTMENT. | 


The SPEAKER also laid before the House a | 


| also submitted an adverse report on the resolution 


communication from the Secretary of State, trans- 
mitting a statement of the contingent fund of that 
Department and the balance on hand; which were 
laid upon the table, and ordered to be printed. 


PATENT OFFICE. 


The SPEAKER alse laid before the House a | 


letter from the Secretary of the Interior, trans- 
mitting a report of the Commissioner of Patents 


of the clerks employed in his office, the disburse- | 


ments, &c.; which were referred to tre Committee 
on Patents, and ordered to be printed. 
REBEL PROPERTY IN WASHINGTON. 
The SPEAKER also laid before the House a let- 


The VICE PRESIDENT. The question re- |! ter from the Secretary of War, relative to certain 


panying report, ordered to be printed. 
PAYMASTERS’ CLERKS. 

Mr. McPHERSON, from the Committee on 
Military Affairs, made an adverse report on the 
petition of paymasters’ clerks for increase of sal- 
ary; which was laid upon the table, and ordered to 
be printed. 

DEFENSE OF COLUMBIA RIVER. 
Mr. McPHERSON, from the same committee, 


to inquire into the expediency of providing for the 


| defense of the Columbia river and Puget’s Sound; 


which was laid upon the table, and ordered to be 


printed. ; . 
HENRY B. JUDD. 


Mr. ALLEN, from the same committee, made 


/an adverse report on the petition of Henry B. 


| 
j 
} 
} 
| 
i 


i} 
| 
| 


Judd, major in the United States Army; which 
was laid upon the table, and ordered to be printed. 


A. G. SNYDER. 


Mr. BUFFINTON, from the same committee, 
reported a bill for the remuneration of Abram G. 
Snyder; which was read a first and second time, 
referred to a Committee of the Whole House on 
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the Private Calendar, and, with the accompanying 
report, ordered to be printed. 

INCOMVPETENT COMMISSIONED OFFICERS. 

Mr. BUFFINTON, from the same committee, 
made an adverse report on the resolution to in- 
quire Into the expediency of providing for the dis- 
charge of incompetent commissioned officers of 
the United States Army; which was laid upon the 
table, and ordered to be printed. 

, 
CUANGE OF VESSELS NAMES. 

Mr. SEDGWICK moved that the Committee 
on Naval Affairs be discharged from the further 
consideration of sundry papers relative to the 
change of names of certain vessels, and that they 
be referred to the Committee on Commerce. 

The motion was agreed to. 

ARSENAL AND ORDNANCE DEPOT. 


Mr. DUNN, from the Committee on Military 
Affairs, reported back House bill No. 97, to estab- 
lish an arsenal and ordnance depot on the tide- 
water of New York harbor; which was referred 
to the Committee of the Whole on the state of the 
Union, and, with the accompanying report, or- 
dered to be printed. 


LANMAN’S DICTIONARY OF CONGRESS. 


Mr. BAILY, from the Committee on Printing, 
reported the following resolution: 

Resolved, That there be printed for the use of the present 
House of Representatives the regular number of copies of 
a work prepared by the Librarian, which he offers as an 
appropriate index to the public documents in the Library ; 
the copyright of said work to be vested in the name of the 
compiler: Provided, ‘Vhat no demand for compensation be 
made by him for the use of said number of copies. 

Mr. HUTCHINS. 
be laid upon the table. 

Mr. ALLEN, of Ohio, demanded the yeas and 

’ > 
nays. 

The yeas and nays were ordered. 

Is this a catalogue of the 


I move that the resolution 


Mr. STEVENS. p 
books in the Library, or a book ef biographical 
sketches of members of Congress? 

Mr. BAILY. I hold acopy of the book in my 
hand. 

Mr. STEVENS. lIask my colleague to post- || 
pone his resolution until we can look into it. 

Mr. BAILY. Iam willing to do that. 

Mr. HOLMAN. I understand that this is a 
book of biographical sketches of members of Con- 
gress, written by themselves, and which itis now 
proposed to publish at the Government expense. 

Mr. MORRILL, of Vermont. | ask the gen- 
tleman from New York, [Mr. Curark,] who isa 
member of the Committee on Printing, whether 
this is really an index of the books in the Library, 
or a sort of biographical dictionary of certain | 
members of Congress? If it be the latter, we do 
not want time to consider it. 

Mr. CLARK. Itis nota list of books in the 
Library, but the book to which the gentleman 
refers. 

Bhe question was taken; and it was decided in 
the affirmative—yeas 82, nays 35; as follows: 

YEAS—Messrs. Aldrich, Alley, Arnold, Ashiey, Bax- 
ter, Beaman, Bingham, Jacob B. Blair, Blake, Camp- 
bell, Casey, Chamberlain, Clark, Clements, Frederick A. 
Conkling, Cravens, Davis, Dawes, Diven, Dunlap, Dunn, 
Edgerton, Edwards, Eliot, Ely, Thomas A. D. Fessenden, 
Franchot, Goodwin, Granger, Grider, Gurley, Harding, Har 
rison, Holman, Hooper, Hutchins, Julian, Kelley, Francis 
W. Kellogg, Killinger, Lansing, Loomis, Lovejoy, Low, 
McKnight, Mallory, Marston, Mitchell, Moorhead, Justin 
8. Morrill, Olin, Patton, Timothy G. Phelps, Pike, Porter, 
Potter, John H. Rice, Riddle, Edward H. Rollins, Sargent, | 
Sedgwick, Shanks, Shellabarger, Sherman, Sloan, Ste- | 
venus, Stratton, Trimble, ‘Trowbridge, Vallandigham, Van 
Horn, Van Wyck, Verree, Walker, Wallace, Washburne, 
Wheeler, Albert S. White, Chilton A. White, Wilson, 
W indom, and Worcester—82. 

NAYS—Messrs. William Allen, William J. Allen, An- | 
cona, Baily, Buffinton, Calvert, Roscoe Conkling, Cox, 
Crisfield, Cutler, Frank, Johnson, Knapp, Law, Leary, 
Maynard, Nobile, Norton, Nugen, Price, Alexander H. 
Rice, Robinson, Sheffield, Shiel, Sinith, Spaulding, John B. 
Steele, William G. Steele, Stiles, Benjamin F. Thomas, 


Francis Thomas, Vibbard, Wickliffe, Woodruff, and Yea- | 
man—35. 


So the resolution was laid upon the tabl 

Mr. HUTCHINS moved to reconsider as 
by which the resolution was laid upon the table; |! 
and also moved that the motion to reconsider be | 
laid upon the table. 


The latter motion was agreed to. 


ADDITIONAL SOLDIERS. 1] 


The committees having been called through for 
reports— | 


‘he SPEAKER announced that the next busi- || 


ness in order was the consideration of a bill (H. 
R. No. 675) to raise addition 1 80 die rs for the ser- 
vice of the Governme it, postponed from W ednes- 
day, January 21, until this day. 

Mr.STEVENS. Lam anxious to go into Com- 
mittee of the Whole and finish the finance ques- 
tion; and therefore | move to postpone the further 
consideration of that bill until to-morrow, and that 
it be made a special order for that day. 

Mr. HOLMAN. I object to that. 

Mr. STEVENS. Will it be in order to move to 
suspend the rules for that purpose? 

The SPEAKER, Notunti after the expiration 
of the morning hour. 

Mr. STEYENS. Then I move simply that the 
consideration of the bill be postponed until to 
morrow, 

Mr. HOLMAN. I move to amend by striking 
out ** to-morrow’? and inserting ** the 3d day of 
March next;’’ 
and nays. 

The yeas and nays were ordered. 

The question was put, and it was decided in the 
negative—yeas 45, nuys 80; as follows: 

Y EAS—Messrs. William Allen, Baily, Biddle, Jacob B. 
Blair, Calvert, Cox, Cravens, Crisfield, Dunlap, Grider, 
Harding, Harrison, Holman, Johnson, William Kellogg, 
Kerrigan, Knapp, Law, Leary, Mallory, May, Maynard, 
Morris, Noble, Norton, Nugen, Pendleton, Price, Robinson, 
Segar, Shiel, Smith, John B. Stee®, William G. Steele, 
Stiles, Benjamin F. Thomas, Francis Thomas, Vallandig 
ham, Vibbard, Wadsworth, Whaley, Chilton A. White, 
Wickliffe, Woodruff, and Yeaman—45. 

NAYS—Messrs. Aldrich, Alley, Arnold, Ashley, Babbitt, 
Baker, Baxter, Beaman, Bingham, Blake, Buffinton, Burn 
ham, Campbell, Chamberlain, Clark, Clements, Frederick 
A. Conkling, Conway, Cutler, Davis, Dunno, Edgerton, Ed 
wards, Eliot, Ely, Samuel C. Fessenden, Thomas A. D. 
Fessenden, Fisher, Franchot, Frank, Goodwin, Hickman, 
Hooper, Hutchins, Julian, Kelley, Francis W. Kellogg, 
Killinger, Lansing, Loomis, Lovejoy, McKean, MePher 
son, Mitchell, An-on P. Morrill, Justin 8. Morrill, Nixon, 
Olin, Patton, Timothy G. Phelps, Pike, Pomeroy, Potter, 
Alexander H. Rice, John H. Rice, Riddle, Edward H. Ro. 
lins, Sargent, Sedgwick, Shanks, Shefheld, Shellabarger, 
Sherman, Sloan, Spaulding, Stevens, Stratton, Trimble, 


Trowbridge, Van Horn, Van Wyck, Verree, Walker, Wal 


and upon that | demand the yeas 


lace, Washburne, Wheeler, Albert 8. White, Wilson, 


Windom, and Worcester—8v. 
So the amendment was not agreed to. 


During the call of the roll— 

Mr. STEELE, of New Jersey, stated that his 
colleague, Mr. Coss, was confined to his room by 
sickness. 

The motion was then agreed to, and the consid- 
eration of the bill was accordingly postponed until 
to-morrow. 

REVENUE CUTTER SERVICE. 

Mr. ELIOT. I rise to a question of privilege. 
On the 1]th.of July last, there was a bill passed 
by the Houfe of Repre sentatives in relation to the 
commissioned officers of the United States revenue 
cutter service. The bill was sent to the Senate, 
and there amended and sent back to the House. 
The House non-concurred in the amendments, 
andasked acommittee ofconference. Thatbrought 
us to the last day of the session, and an error was 
then committed by notifying the Senate that the 
House had concurred in their amendments, in- 
stead of non-concurring. It was too late at that 
time to remedy the difficulty, and the consequence 
is that the bill now remains unacted on. Low 
ask that the Clerk of the House inform the Senate 
that the announcement made to that body, at the 
last session, of the action of the House upon their 


| amendments to House bill No. 561 was erroneous; 
| and that he communicate the action which actually 


did take place. 

No objection being made, it was ordered accord- 
ingly. 

Mr. STEVENS. I move that the rules be sus- 
pended, and that the House resolve itself into the 
Committee of the Whole on the state of the Union. 

Mr. WICKLIFFE. I ask the gentleman to 
yield to me that [ may introduce a bill. 

Mr. STEVENS. I withdraw in favor of the 
gentleman from Kentucky. 


LOUISVILLE TURNPIKE ROAD COMPANY. 
Mr. WICKLIFFE. I ask the unanimouscon- 


sent of the House to introduce a bill for the relief of 


the Louisville Turnpike Road Company, of Ken- 
tucky. ‘The bridges on that road were burned by 
order of General Nelson, asa military necessity; 


and it is now a matter of niffitary necessity that | 


they should be rebuilt. 
No objection being made— 


Mr. WICKLIFFE introduced a bill for the | 
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benefit of the president and directors of the Lou- 
isville Turnpike Road Company, in Kentucky; 
which was read a firstand second time,and referred 
to the Committee on Military Affairs. 

BRANCIL MINT IN NEVADA. 

Mr. STRATTON, by unanimous consent, re- 
ported baek from the Committee of Ways and 
Means a bill (H.R. No. 663) to establish a branch 
mint of the United States in the. Territory of Ne- 
vada, and moved that the bill be referred to the 
Committee of the Whole on the state of the Union, 
made a special order for Wednesday ofnext week, 
and that the bill and report be printed. 

Mr. VALLANDIGHAM. I object to the 
Spe cial order part of the motion, 

Mr. STRATTON. Then | will omit that, as 
it is out of order. 


The motion, as modified, was agreed to. 
WASHINGTON LECTURE ASSOCIATION. 


Mr. OLIN. lL ask unanimous consent to intro- 
duce the following resolution: 


Resolve’, That the use of this Hall be given to the Wash- 
ington Lecture Association tor six evenings, commencing 
on Friday, January 30, instant, continuing once each week 
thereafter. 

Mr. WICKLIFFE objected to the introduction 
of the resolution. 

SENATE BILLS REFERRED. 

On motion of Mr. ALDRICH, and by unani- 
mous consent, the following Senate bills were 
taken from the Speaker’s table, read a first and 
second time, and referred as indicated below: 

An act (No, 456) to enable the President to ne- 
gotiate a treaty with the Kalmath and Modoc In- 
dians,and for other purposes—to the Committee 
on Indian Affairs. 

An act (No. 448) to authorize the Secretary of 
the ‘Treasury to pay the Governor of Minnesota, 
or his authorized agent, the costs, charges, and 
expenses incurred in suppressing Indian hostili- 
ties within that State and upon its borders in the 
year 1862—to the Committee on Military Affairs. 


ACCEPTANCE OF MILITARY SERVICE. 
Mr. HARRISON, by unanimous consent, intro- 


| duced the following resolution; which was read, 
| considered, and agreed to: 


Resolved, That the Military Committee be directed to in 
quire into the expediency of passing an act authorizing the 
President to accept, tor three years or during the war, the 
services of any company or regiment of infantry or cavalry 
or battery that may be tendered to him from any State in 
the Union, and without any limitation as to the numbers 
to be accepted; and that said committee report by bill or 
otherwise. 


CHANGE OF CIRCUITS OF THE UNITED STATES. 

Mr.BINGHAM. The objection to Senate bill 
No. 437, which was made the other day by the 
gentleman from Illinois, [Mr. Ketroaa,] has been 
withdrawn. It isa bull to provide simply fora 
change of the seventh and eighth circuits of the 
United States. It has no otherlegaleffect. lL un- 
derstand there is no objection to it either in the 
Senate or in this House, and I am informed by one 
of the judges of the Supreme Court that its tmme- 
diate passage is necessary to the administration of 
justice. I therefore ask that the bill be now put 
upon its passage. 


No objection being made, the bill (S. No. 437) 


| toamend an actentitled ** An act to amend the act 
| of the 3d of March, 1837, entitled * An act supple- 


mentary to an act entitled ‘An act to amend the 
judicial system of the United States,’’’ was taken 
up for consideration, 
Mr. BINGHAM. 
tion upon its passage. 
The previous question was seconded, and the 
main question ordered to be put, and under the 


I move the previous ques- 


| operation thereof the bill was passed. 


Mr. BINGHAM moved to reconsider the vote 
by which the bill was passed; and also moved 19 


| lay the motion to reconsider on the table. 


The latter motion was agreed to. 
PAY OF PAYMASTERS CLERKS. 
Mr. VERREE. I ask the unanimous consent 


to introduce the following resolution: 


Resolved, That the Committee on Naval Affairs be In 
structed to inquire into the expediency of increasing ithe pay 
of clerks of paymasters in the Navy, and to what extent, if 
any. 


Mr. McPHERSON objected. 
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ADVANCES OF STATES TO PAY SOLDIERS. 


Mr. RICE, of Massachusetts, by unanimous 
consent,introduced the following resolution; which 


was r¢ id, conside red, and ref rred to the Com- 


mittee on Military Affairs: 


Resolved, "That if any State shall provide by law for the | 


payment, within said State, of the wages or allotinents of 
any or all of its volunteers in the service ofthe United States, 
or tur the 
wise, the Secretary of the Treasury be, and he is hereby, 
authorized to make any such coutracts and arrangements 
with the Governor of said State as he may deem suitable 
and proper to retimburse said State for all payments and ad- 
vancements so made, together with intervst thereon, at the 
rate of six per cent. per annum, from the date when such 
wages shall be due. 


Mr. STEVENS. Inowrenew my motion that 
the rules be suspended, and that the House re- 
solve itself into the Committee of the Whole on the 
state of the Union. 

The motion was agreed to. 

The House accordingly resolved itself into the 
Committee of the Wholeon the state of the Union, 


(Mr. Pixe in the chair,) and resumed the consid- | 


eration of the 


WAYS AND MEANS BILL. 


The CHAIRMAN announced the question un- || 
der consideration to be the adoption of the amend- | 
ment proposed by the gentleman from Pennsyl- | 
vania (Mr. Stevens] on Friday last; which was | 


as follows: 
Brike out all after the word “ that,” and Insert: 


The Secretary of theglreasury is hereby authorized to | 


borrow, on the credit of the United States, from time to 
time, and in suchamounts as shail be needed for the service 
of the current and next fiscal year, in such forms and atsuch 
rates of injerest, not exceeding six per cent. perannum, as 


in his judgment the public interest may require, the suin | 


of $900,000,000, and to issue for any part of that amount 
coupon or registered bonds, payable in coin at any time 
after twenty years from date, at the pleasure of the Gov 
ernment, or bonds payable after any less time than twenty 
years, and he muy, in his discretion, dispose of said bonds 


at any time upon the best terms he can obtain, not less than | 


par, for lawful money of the United States, or for any of the 
certificates of indebtedness that may atany time be unpaid, 
or for any of the interest-bearing legal tender notes which 
may be issued under the provisions of this act. And all the 
bonds and interest-bearing legal tender notes issued under 
the provisions of this act shall be exempt from taxation by 
or under State authority. 

Seo. 2. nd be it further enacted, That the Secretary of 
the Treasury be, and he is hereby, authorized to issue, on 
the credit of the United States, any part of the aforesaid 
sum of $900,000,000 in legal tender notes, bearing interest, 
payable semi-annually in coin, at the rate of one cent per 
day for each $100, being at the rate of 3.65 per cent. per 


annum, and redeemable at the pleasure of the Government | 


at the ‘Treasury of the United States, and of such denomi- 
nations as he may deem expedient, not less than ten dol- 
lars ecaeli: 
standing of bonds and interest-bearing legal tender notes at 


any time under the provisions of this actnogreateramount | 
And such notes | 


altogether than the sum of $900,000,000. 
herein anthorized shall be receivable in payment of all 
taxes, excise, internal duties, debts, and demands of every 
kind due to the United States, except duties on imports, and 
ofall claims and demands against the United States of every 
kind whatsoever, except tur interest upon bonds, which 
shall be paid in coin, and shall also be lawful money anda 
legal tender in payment of all debts, public and private, 
within the United States, except duties on imports and 
interest as aforesaid: Provided, That no interest shall be 
deemed due and payable upon said interest-bearing legal 
tender notes, when tendered in payment of public or private 
debts, for a less period than six months, or any fractional 
part of six months thereafter, except when any of said notes 
are received for loans to the United States, in which case 


the interest shall be allowed: nd provided further, That | 


no interest shall be paid on said interest bearing legal tender 
notes unless presented in sums of filty dollars, or the mul 

tiple of fitty dollars; and the Secretary of the Treasury may 
from time to time, as the exigencies of the public service 
may require,issue any amount of interest-bearing legal tend- 
er notes herein authorized equal to the amount redeemed 
or paid into the Treasury. ‘There shall be printed on the 
interest-bearing legal tender notes which may be issued 


under the provisions of this act the amount of interest which 
will have accumulated at the end of each six months from 


the date thereof tor such period as the Secretary of the 


Treasury may designate, and words importing that the note || 
is a legal tender in payment of all debts, public and private, | 
within the United States, except duties on imports and in- | 


terest on the public debt, and is receivable for any bonds of 


the United States which the Secretary of the Treasury may | 


from time to time offer for sale. And said notes shall be 
issued and bear date at such times as the Secretary of the 
Treasury may designate. 

Sec. 3. dnd be it further enacted, That the Secretary 


of the ‘Treusury be, and he is hereby, authorized, if in his | 


opinion it shall be advisable, to exchange any amount of 


the interest bearing legal tender notes authorized to be is- | 


sued by this act for any of the bonds of the United States, 


seven and three tenths percent. ‘Treasury notes, or certifi- | 


cates of indebtedness. 

Sec. 4. nd be it further enacted, That the amount of 
non interest bearing legal tender notes, as soon as practica- 
ble, shall be reduced to, and the maximum amount there- 
after shall not exceed $300,000,000. 

Sec. 5. And be it further enacted, That in lieu of postage 
aad revenue stamps for fractional currency, the Socretary 
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vivancement ofthe same to their families or other- | 


Provided, That there shall be issued and out- | 


| in op 
i| from 


low par. 


of the Treasury may Issue fractional notes of like amounts, 
in such form as he may deem expedient, and may provide 


Departineut building ; and all such notes issued shall be re- 
ceived in payment of postage and revenue stamps, and of 


any dues to the United States less than five dollars, except | 
and shall be exchangeable at the office of the | 


customs, 
Treasurer of the United States, or of any Assistant Treas- 
urer, or designated depositary for United States nutes of an 


equivalent amount: Provided, That the whole amount of | 


fractional currency issued, including postage and revenue 


stamps issued as currency, shall not exceed 350,000,000. | 
Reo. 6. And be it further enacted, That the Secretary of | 


the Treasury is hereby authorized to receive deposits of 
coin and bullion with the Treasurer, orany Assistant Treas- 
urer, of the United States, in sums not less than twenty 
dollars, and to issue receipts therefor in denominations of 


not less than twenty dollars each, and corresponding with | 


the denominations of the Government notes not bearing in- 


terest; the coin deposited for or representing said receipts | 


shall be retained in the Treasury for the payment of such 
receipts on demand, and for no other purpose whatever, ex- 
cept thatsuch receipts representing coin held in the Treas- 
ury for payment of interest on the public debt may be issued 
in payment ofsuch interest to an extent not beyond one fifth 
more than the amount of coin in the Treasury, and such 


| receipts shall be received at par in payment tor duties on 


imports as coin. 
7. And be it further enacted, That the United States 


Sec. 7. 


notes and the coupon or registered bonds authorized by this 


| act shall be in such form as the Secretary of the Treasury 


may direct, and shall bear the written or engraved signa- 
tures of the ‘T'reasurer of the United States and the Register 
of the Treasury, and also, as evidence of lawful issue, the 
imprint of a copy of the seal of the Treasury Department, 
which imprint shall b@ made under the direction of the Sec- 
retary, after the said notes or bonds shall be received from 
the engravers and before they are issued ; or the said notes 
and bonds shall be signed by the Treasurer of the United 
States, or for the Treasurer by such persons as may be spe- 
cially appointed by the Secretary of the ‘Treasury for that 
purpose, and shall be countersigned by the Register of the 
‘Treasury, or for the Register by such persons us the Sec- 
retary of the Treasury may specially appoint for that pur- 
pose ; and all the provisions of the act entitled ‘* An act to 
authorize the issue of ‘Treasury notes,’ approved the 23d 
day of December, 1857, so far as they can be applied to this 
act, and not inconsistent therewith, are hereby revived and 
reénacted. 


Sec. 8. .4nd he it further enacted, That, in order to pre- | 


vent and punish counterfeiting and fraudulent alterations 


| of the bonds, notes, and fractional currency authorized to 
| be issued by this act, all the provisions of the sixth and sev 


enth sections of the act entitled ‘Au act to authorize the 
issuc of United States notes, and for the redemption or fund- 
ing thereof, and for funding the floating debt of the United 
States,” approved February 25, 1862, shall, so far as appli- 


| cable, apply to the bonds, notes, and fractional currency 


hereby authorized to be issued, in like manner as if the said 
sixth and seventh sections were hereby adopted as addi- 
tional sections of this act. And the sum of $600,000 is hereby 
appropriated, out of any money in the Treasury not other- 


| wise appropriated, to enable the Secretary of the Treasury 


to carry this act into effect. 
Sec. 9. And be it further enacted, That so much of the 


act to authorize the issue of United States notes, and for the | 
| redemption and funding thereof, and for funding the float- 


ing debt of the United States, approved February 25, 1862, 
as authorizes the issuing of bonds to an amount not cxceed- 
ing $900 .000,000, and so much of said act as authorizes the 
Secretary of the Treasury to reccive legal tender notes on 
deposit at a rate of interest not exceeding five per cent. per 
annum to be withdrawn at ten days’ notice, and all other 
acts and parts of acts, so far as they authorize the Secre- 
tary of the Treasury to issue bonds of any denomination, 
are hereby repealed: Provided, That such acts or parts of 
acts, so far as they have been executed, shall be and remain 
in full force so far as to require the full and faithful execu- 


tion ofall contracts entered into under and by virtue of such 


acts. 

Sec. 10. And be it further enacted, That the provisions of 
the act entitled “An act to provide for the better organiza- 
tion of the Treasury, and for the collection, safe-keeping, 
transfer, and disbursement of the public revenues,”’ ap- 
proved August 6, 1846, be, and the same are hereby, so jar 
modified as to authorize the Secretary of the Treasury, at 
his discretion, to allow any money obtained from loans or 
internal revenue to be deposited in solvent banks, to the 


| eredit of the ‘Treasurer of the United States, upon deposit- 


ing, by said banks, with the Treasurer an amount of Uni- 
ted States bonds or interest-bearing Treasury notes equal 
to such deposits, respectively, as security for the payment 


| thereof; and from time to time the Secretary of the 'Treas- 
| ury may use such deposits, by draft or check, to pay any of 


the creditors of the Government, or for transfer to the Treas- 
ury or authorized depositories. 

Sec. li. and be it further enacted, That all banks, asso- 
ciations, or corporations and individuals issuing or reissu- 


| ing notes, bills, certificates, or tickets, for circulation as cur- 
| rency, after April 1, 1863, in sums representing any frac- 
| tional part of a dollar, shall be subject to, and pay a duty of, 


five per cent. each half year thereafter upon the amount of 
such fractional notes or bills so issued. 


The pending question was upon the motion of 
Mr. Moraiz, of Vermont, to strike out from 
lines fourteen and fifteen the words ** not less than 

ar. 

Mr. MORRILL, of Vermont. I have no wish 
to discuss my amendment further. 

Mr. STEVENS. I wish to say only one word 
sition to the gamendment of the gentleman 
ermont. My great object in leaving it at 
par is that the bonds of the United States shall 
not, by our legislation, be in advance reduced be- 
If your substitute prevails, there can 


BE 
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be no necessity for this amendment, because the 


three sixty-fives, being legal tender, can always 
for the engraving ¢ “pari sreof in the ‘Treasury || - 2 . . ’ 
o engraving and preparation thereof in the Tre Y |! be put out as an investment, and there will be ae 


necessity to sell the bonds below par. 
all I desire to say. 

The amendment of Mr. Moraitt, of Vermont, 
to the substitute was disagreed to. 

The question recurred on Mr. Stevens’s sub- 
stitute. 

Mr. McK NIGHT. I move to amend the sub- 
stitute by striking out the eighth section, and in- 
serting in lieu thereof the eighth section agreed 
to by the Committee of the Whole on the state 
of the Union, imposing a tax upon bank currency, 
and which is as follows: 


Sec. 8. ind be it further enacted, That all banks, asso- 
ciations, corporations, or individuals, issuing notes or bills 
for circulation as currency, shall be subject to and pay a 
duty of one per cent. each half year from and after April 
1, 1863, upon the average amount of the circulation of 
notes or bills as currency, issued beyond the amount here- 
inafter named—that is to say: Banks, associations, cor- 
porations, or individuals having a capital of not®over 
$100,000, ninety per cent. thereof; over $100,000 and not 
over $200,000, eighty per cent. thereof; over $200,000 and 
not over $300,000, seventy per cent. thereof; over $300,000 
and not over $500,000, sixty per cent. thereof; over $500,000 
and not over $1,000,000, fifty per cent. thereof; over 
$1,000,000 and not over $1,500,000, forty per cent. thereof; 
over $1,500,000 and not over $2,000,000, thirty per cent. 
thereof; over $2,000,000, twenty-five per cent. thereof. In 
the case of banks with branches, the duty herein provided 
fur shall be imposed upon the circulation of the notes or 
bills of such branches severally, and not upon the aggregate 
circulation of all ; and the amount of capital of each branch 
shall be considered to be the amount allotted to or used by 
such branch: Provided, That all banks, associations, or 
corporations, and individuals issuing or reissuing totes or 
bills for circulation as currency after April 1, 1863, insums 
representing any fractional partof a dollar, shall be subject 
to and pay a duty of five per cent. each half year thereatter 
upon the amount of such fractional notes or bills so issued. 
And a list or return shall be made and rendered within 
thirty days after the Ist day of October, 1863, and cach six 
mouths thereafter, to the Commissioner of Internal Rev- 
enue, which shall contain a true and faithful account of the 
amount of duties accrued, or which should accrue, on the 
full amount of the fractional note circulation and on the 
average amount of all other circulation for the six months 
next preceding, as aforesaid, during the time when such 
duties remain unaccounted for. And there shall be annexed 
to every such list or return a declaration, under oath or at- 
firmation, to be made in form and manner as shall be pre 
scribed by the Commissioner of Internal Revenue, of the 
president or some other proper officer of said bank, associ 
ation, corporation, or individual, respectively, that the same 
contains a true and faithful account of the duties which 
have accrued or which should accrue, and not accounted 
for ; and for any default in the delivery of such list or return, 
with such declaration annexed, the bank, association, cor- 
poration, or individual, making such default, shall forfcit, 
asa penalty, the sum of $500. And such bank, association, 
corporation, or individual, shall, upon rendering the list or 
return, as aforesaid, pay to the Commissioner of Internal 
Revenue the amount of the duties due on such list or re- 
turn, and in default thereof shall forteit, as a penalty, the 
sum of $500 ; and in case of neglect or refusal to make such 
list or return, as aforesaid, or to pay the duties, as aforesaid, 
for the space of thirty days after the time when said list 
should have been made or rendered, or when said duties 
shall have become due and payable, the assessment and col- 
lection shall be made according to the general provisions 
prescribed in an act entitled ** An act to provide internal 
revenue to support the Government and to pay interest @n 
the public debt,” approved July 1, 1862. 


Mr.STEVENS. I desire to suggest an amend- 
ment to my colleague’s amendment. I move ta 
amend the amendment by striking out the word 
‘* issuing,’’ in the second line, and inserting in lieu 
thereof the words ** having authority to issue.” 

Mr. McKNIGHT. I have no objection to that 
amendment. I accept it as a modification. 

Mr. ROSCOE CONKLING. With the per- 
mission of the author of this amendment, | inquire 
of him whether, in bis judgment asa lawyer, Con- 
gress has power to impose this tax—a tax upon 
the franchises or upon the issue of banks char- 
tered by States? 

Mr. McKNIGHT. I have nota doubt that 
Congress has that power under the power given 
to Congress to regulate the currency of the coun- 
try. I think Congress has this power, and I be- 
lieve it has been so decided. I will state that I 
should, of course, prefer the amendment which I 
offered last week in the Committee of the Whole 
on the state of the Union, but as that has been 
vote#down, | am not such a stickler for my ow’ 
amendment as to move it again. I am willing | 
accept the proposition of the Committee of Wa): 
and Means agreed to by the Committee of () 
Whole on the state of the Union. The gentiema: 
calls this my amendment. The House knows we! 
that this is not my amendment, but the amendment 
of the Committee of Ways and Means, which was 
concurred in by a large majority, I believe, in the 
Comniittee of the Whole on the state of the Union 
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If this amendment shall be adopted, I am prepared 
to vote for the substitute of my colleague, [Mr. 
Srevens.] I think that if this amendment shall 
be adopted, the substitute will command a great 
many votes in the House which it otherwise can- 
not. My amendment does not embrace the tax 
upon deposits. I believe that that amendment im- 
posing a tax upon deposits was adopted late in 
the day, and after a great many gentlemen had left 
the House, and I believe that it could not prevail 
in a full House. 

Mr. ROSCOE CONKLING. I have nodoubt 
that Congress has the power (o exempt from tax- 
ation, even by the States, such bonds as may be 
used for the purpose of borrowing money. Prob- 
ably all will admit that power to be an adjunct to 
the power to borrow money. Imposts may also 
be laid by Congress upon property in States; but 
if it has ever been decided that Congress has the 
power to impose a tax ace privileges expressly 
reserved to the States, and by them exempted from 
taxation, I should like to see the authority. With- 
out at this time expressing any opinion upon the 
question, I suggest it to the gentleman from Penn- 
syivania and to others. It seems to be admitted 


States for their advantage, why the very same 
reasoning does not obtain there and prevent th: 
General Government from taking it away? If it 
be true that the States cannot tax, and tax out of 
existence, the securities of the General Govern- 
ment issued for its purposes, how does it happen 
that the General Government may tax, and tax 
out of existence, securities Issued under the au- 


, thority of the States for this purpose? 


upon all sides now, that although the States may | 


not emit bills of credit, they may charter corpo- 


rations with banking privileges. To the States | 
themselves this power is reserved by the Consti- | 


tution. I base this propgsition upon what Mr. 
Madison called * the universal acquiescence of the 


American people”’ for fifty years, and upon the || 


decisions of the Supreme Court, made not only in | 


Jater*days, but in the days of the great Chief Jus- 
tice. 


whether the power can at the same time exist in 
the General Government to take away these fran- 
chises, or to tax them out of existence? 
the point; and if there is any authority upon it, I 
wish the gentleman from Pennsylvania would re- 
fer us to it. Without venturing an opinion upon 
it now, I suggest that it is a question of great 
magnitude and some difficulty. 

Mr. McKNIGHT. 


graph of section eight of the Constitution: 


** The Congress shall have power to lay and collect taxes, | 


duties, imposts, and excises, to pay the debts and provide 


for the common defense and general welfare of the United | 


States ; but all duties, imposts, and excises shall be uniform 
throughout the United States.” 


Now, provided itis uniform, as proposed here, 
I do not see why we are precluded from laying 


this tax upon all the circulation of banks through - | by what authority or by what process of reason- 


out the United States. 

Mr. McKnieur’s amendment was disagreed to. 

The question recurred on Mr. Stevens’s sub- 
stitute for the bill. 

Mr. STEVENS called for tellers. 

Tellers were ordered; and Messrs. SHEFFIELD, 
and Tuomas of Massachusetts, were appointed. 

The committee divided, and the tellers reported 
—ayes eighteen, noes not counted. 

So the substitute was rejected. 


Mr. COLFAX. I now offer as a substitute for | 


Now, if the States have reserved to them- | 
selves expressly this rightto give to corporations | 
and institutions certain franchises, | want to know || 


That is | 


Mr. MeKNIGHT. If the gentleman will per- 
mit me, I will take the Yankee plan of answering 
his question by asking another. How does it hap.- 
pen that Congress has power to impose a tax on 
railroad passengers, when the railroad corpora- 
tions are chartered by the different States, which 
this Congress has done pretty unanimously ? 

Mr. ROSCOE CONKLING. Mr. Chairman, 
the provision referred to gives rise toa very differ- 
ent question. Itrestsupona different foundation; 
and I would be glad to go into it if it would reflect 
any light on this. 

Mr. McKNIGHT. I think it will. 

Mr. ROSCOE CONKLING. I do not think 
it will. The tax he speaks of is on property. To 
illustrate, 1 might ask the gentleman how it hap- 
pens, when every State has a right to authorize 
companies for mining and manufacturing.pur- 
poses, that Congress has voted totax the products 
and profits of such companies? Such a tax is on 
property. 

Mr. McKNIGHT. If my friend from New 
York will answer that, he will answer his own 
question, as they stand precisely alike, in my 
opinion. 

Mr. ROSCOE CONKLING. If the gentleman 
will pardon me one moment, I will state the point, 
and the point will answer his question. I ask 
him how it happens that the States retain a par- 
ticular right, to wit, the right of conferring an 
exemption, an immunity, a privilege, something, 
the very essence of which is freedom from toll or 
tax, and that yet, at the same time, the General 
Government can take it away? How can Con- 


gress say to the States, ** you have a right to con- 
| fer it, to be sure, butif you do confer it, we will 


I will read the first para- | 


the entire bill of the Committee of Ways and | 


Means as amended, the substitute offered on Fri- 
ay evening by the gentleman from Pennsylvania, 
(Mr. Srevens,] with the section in regard to tax- 


ing bank circulation, as printed in the amended | 


bill of the Committee of Ways and Means, added 
to it, 


Mr. ROSCOE CONKLING. Is that in order? | 


Mr. COLFAX. There has been no vote taken | 


on the conjoint propositions in that form. 
The CHAIRMAN. Theamendmentisin order. 


Mr. ROSCOE CONKLING. Mr. Chairman, | 
as this amendment is renewed in another form, | 
which the Chair says isin order, | want to make | 


a remark which I was about to make to the gen- 
tleman from Pennsylvania, [Mr. McKwicut,]} 


| if I had the power to fix it. 
| unusual or unreasonable, but such as the banks 


when debate on his amendment exhausted itself. | 


The provision of the Constitution, next to that 
which the gentleman read, giving to Congres the 
power to borrow money, may very well imply 
the power to exempt from taxation the securities 


upon which the borrowing occurs. Itis tolerably | 


plain sailing so far. That is a power vested in 
Congress for the advantage of the General Gov- 


ernment, which the States cannot impair; and [ | 


ask the gentleman from Pennsylvania when an- | 


other power—to wit, the power of giving char- 
tered privileges to corporations—is reserved to the 


take itaway?’’ Does the gentleman say that the 
General Government can tax a railroad out of ex- 
istence? Does he say we can tax anything but 
its property? Does he say we can tax even the 
property of a railroad for the purpose of annihi- 
lation or destruction? If he says this, he presents 
a point which is first cousin, at least, to the point 
which I presented to him. 

3ut now I wish him to state to the committee 


ing he proposes to lay a national tax directly on 
an immunity conferred by the States, the very 


| essence of which is that it shall not be taxed. 


Mr. McK NIGHT. I have replied to the gen- 
tleman’s question before. Ido not see a particle 
of difference between taxing an immunity or fran- 
chise of a railroad company, and taxing that of 
abank. They have certain privileges conferred 
on them, and in ordinary times are not taxed. 
In war time, in order to sustain the Government, 
Congress finds it necessary to impose a duty on 
all ranks, trades, and corporations in the country. 
The tax is laid uniformly by the Congress of the 
United States, as provided for by the Constitution 
of the United States. The gentleman asks by what 


power or right we propose to tax banks out of 


existence. We do not propose to tax them out 
of existence; we do not claim to have any such 
power. I claim that this is a very reasonable tax; 
much more reasonable than I would have imposed, 
This tax is nothing 


can well pay out of their profits; and it does not 
at all conflict with the privileges conferred on them 


by the State, all which privileges and franchises 
|| are, and must be, conferred by the States in sub- 


ordination and subjection to the United States 
Government. 

Mr. ROSCOE CONKLING. I move to amend 
the amendment by striking out the last word. Mr. 
Chairman, if the gentleman is right in the propo- 
sition with which he concludes, as I understand 
him, the thesis on which this amendment rests 
falls to the ground. Because, however it may be 


| denied that the object is to tax banks out of ex- 


istence, it is patent on the face of the amendment, 
and is avowed all around, that the object is pro 
tanto to tax them out of existence as to theirright 
to issue notes. ‘The proposition is to tax circu- 
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lation above a certain point. Now, if you car 
tax partofa franchise out of existence, why can 
not you tax it all out? 


The particular thing I ask of the gentleman from 
Pennsylvania is this: I understood him to say 
the first time he was up, that it had been decide 
that this power exists. Now, I am pursiin 
knowledge under difficulties, and I am after thay 
authority. While it is being hunted up, I will 
make another suggestion about the amendment at 
large, offered by the gentleman from Indiana. I 
understand the proposition is—I have not read it— 
to issue not only legal tender note s, but to issue tn- 
terest-bearing legal tender notes. Now, should 
like to know—and I hope some gentleman w 
lighten me—how payments are to be made it) this 
currency. Suppose a man wants to pay $1 00 in 
ten-dollar notes. He examines the notes and finds 
that one is worth $10 03 on account of the length 
of time ithas been running; another worth $10 13), 
another worth $10 17,and soon. How, practically, 
are payments ever to be made in sucha currency 
It was said by a gentleman near me—I am loth, 
however, to appropriate his wit—that itis claimed 
this issue will not inflate the currency, and that the 
reason is that it will take so long to countit that it 


| would not get out fast enough to inflate the cprren- 


cy. That may bea part of the design. But I should 
like to know how interest-bearing currency is to 
be made to work with convenience. How 18 it to 
pass from hand to hand as a non-interest-bearing 


medium does? 

Mr. WALKER. Mr. Chairman, if the proj 
osition were entertained which I made on the floor 
of the House, all difficulty would have been ob- 
viated. That was to have printed on the back of 
each note the amount of interest for every three 
months. That, added to the amount on the face 
of the note, would be the lawful tender. There 
would be nothing necessary but to look on the 
back of the note and ascertain the amount. 

Mr. ROSCOE CONKLING. Suppose that 
payment were made in the middle of the three 
months, how would the computation be made? 

Mr. WALKER. My proposition was that no 
fractional interest should be reckoned at all. 

The question was taken on Mr. Roscoe Conk- 
Ling’s amendment to the amendment, and it was 
rejected, 

The question recurred on Mr. Cotrax’s amend- 
ment, and it was rejected. 

Mr. HORTON. I move that the committee rise, 
and report the bill to the House, with a recom- 
mendation that it do pass, 

The motion was agreed to, 

So the committee rose; and the Speaker having 
resumed the chair, Mr. Pike reported that the 
Committee of the Whole on the state of the Union 
had had under consideration,asa special order, | 


| bill (EI. R. No. 659) to provide ways and means 


for the support of the Government, and had in- 
structed him to report back the same to the House, 
with sundry amendments, and with a recommend- 
ation that it do pass. 

Mr. HORTON. I move the previous question. 

Mr. STEVENS. I hope ihe gentleman will 
withdraw that until l offer an amendment. 

Mr. HORTON. I| withdrawit for that purpose, 


| and for that purpose only. 


| on the bill. 


Mr. STEVENS. I move the amendment which 
I offered on Friday, with the bank clause added. 

Mr. HORTON. I move the previous question 
I desire to have the understanding 
with the House that any member who desires a 
separate vote on any amendment can have it. 

The SPEAKER. It is not necessary to have 
any suchunderstanding. Every member has the 


right to call fora separate vote on any amendment, 


Mr. LOVEJOY. I ask the gentleman to with- 
draw the demand for the previous question that I 
may move theamendment which I offered the oiler 
day in regard to taxing bank currency, reducing 


| the rate one half. 


Mr. HORTON. I should be happy to say ‘‘yes”’ 
to anything that the gentleman asks, but | can- 
notdo it. 

Mr. LOVEJOY. I[ hope the gentleman will 
allow us to have a vote on it. 

Mr. HORTON. I must decline to withdraw 
the demand for the previous question. 

Mr. LOVEJOY. Then let us vote it down. I 
call for tellers on seconding the demand for the 
previous question. 

Tellers were not ordered. 








The previous question was seconded, and the 
m quest 1 ordered to be put. 

‘I ‘amendments reported from the Committee 
of \W on the state of the Union were then 
: | seviatim by the Clerk, and those on which 

rat e was asked were adopted ingross. 


Mr. HOOPER called fora separate vote on the 


;amendment 2 follows: 

i two, line fourteen, strike out the words ** the best 
1 obtain, not bk than par,” and insertin place 
words, * such terms as he may deem most ad 
oas to make the clause re 

kod he may, in his discretion, dispose of such bonds at 

ine upon stich terms as he may deem most advisable, 
viulmoney of the United States, or for any ot the cer 
ites of indebtedness that may at any time be unpaid, 
my of the Treasury notes heretofore issued or which 
1 ly ued under the provi Ons Of Liis act. 


‘The House divided; and there were—sayes 59, 
! 3] 

Mir. HOOPER called for the yeas and 

Mr. HOLMAN called for tellers on the y 
a y 

Cellers were ordered; and Messrs. Hooper and 
Low were appointed, 

Che House divided; and the tellers reported 

i 

twenty-four in the affirmative. 

my he yeas and nays were ordered. 

‘The question was taken; and it was decided in 
the aflirmative—yeas 83, nays 50; as follows: 

YEAS an Arnold, Babbitt, Baily, Baker, Baxter 
Beaman, Bi Bingham, Jacob B. Blair, Blake, William 
u accent, Seeoiiaen th ampbell, Casey, Chamberlain, Clark, 
(ollax, Frederick A. Conkling, Covode, Crisfield, Cutler, 
Davis, Dunn, Edgerton, Eliot, Ely, English, Franebot, 
Gooch, Gurley, Haight, Harrison, Hickman, Horton, Julian, 
Kelley, Francis W. Kellogg, Killinger, Leary, Loomis, 
Low, MeKean, MeKuight, Maynard, Mitchell, Anson P. 
Mo |, Justin 8. Morrill, Nixon, Noell, Odell, Olin, Tim 
‘ G. Phelps, Pike, Pomeroy, Porter, Alexander H. Rice, 
J Il. Rice, Riddle, Sargent, Sedgewick, Shanks, Shet 
ficid, Shetlabarger, Sherman, Sloan, Smiuh, Spaulding, 
William G. Steele, Stratton, Benjamin F. Thomas, ‘Trow 
i . Van ftlorn, Verree, Vibbard, Walker, Wallace, 
\\ |, Wheeler, Whaley, Albert S. White, Woodruff, 
Worcester, and Wright—83. 

NAYS—Me Aldrich, William Allen, William J. Al- 

Aliev, Ancona, Buffinton, Calvert, Cox, Cravens, 

Dawes. Diven, Duniap, Edwards, Thomas A. D. Fessen 
den, Prank, Granger, Holman, Hooper, Hutchins, Johnson, 





Kerrigan, Knapp, Law, Lovejoy, MePherson, Mallory, 
Ninvy, Moornead, Morris, Noble, Norton, Nugen, Patton, 
Pendleton, Robinson, Edward HU. Rollins, James 8. Rollins, 

el. Stiles, Francis Thomas, Trimble, Vallandigham, 
Van Wyek, Voorhees, Wadsworth, Washburne, Chilton 


A. White, Wi Windom, 


amendment was acreed to. 


*kiiffe, and Yeaman—o0. 
So the 
During the eall of the roll, 
Mr. RICE, of Massachusetts, 
neue, Mr. TRAIN, 
important business, 
lv. MALLORY stated that his colleague, Mr. 


Menzies, had been called home by sickness in his 


stated that his 
had been called home by 


colle 


tamtly. 
Mr. ODELL stated that his colleague, Mr. 
W ai, was detained at home by sickness. 


The vote was announced as above recorded. 
Mr. SPAULDING moved to reconsider the vote 
by which the amendment was agreed to; and also 
moved to lay the motion to ree onsider on the table. 
I'he latter motion was agreed to. 


On motign of Mr. HORTON, by unanimous 
consent, the seventh section was amended in the 
third line by toserung after the 
the words ** and Treasugy notes;”’ 
the section read: 

Sec. 7. 4nd be it further enacted, That on and after the 
Ist day of March, le on ail bonds and Treas 
ury notes of the United States heretotore issued, and which 
may be issued under and by virtne of this aet, shall, at any 
time within thirty days before they become respectively due, 
and at any ilme after they become due, be receivable tor 


so as to make 


3, the coupons 


customs as coin, under such regulations as the Secretary of 


ihe ‘Treasury shall prescribe. 


Mr. SHELLABARGER demanded a separate 
vote on the twenty-fourth amendment, as follows: 
Section three, 
And 
States notes heretofore issued, depositing any sum not less 
than fifty dollars, or some multiple of fifty dollars, with the 
‘Treasurer of the United States, or either of the Assistant 
Treasurers or designated depositaries, shall receive in ex- 
change therefor duplicate certificates of deposit, 


line thirteen, strike out as follows: 


who shull thereupon issue to the holder an equal amount ot 
the six per cent. bonds of the United States, coupon or 
registered, as may be desired by said holder, and which are 


authorized to be issued under this act. 

Mr. SHELLABARGER called for the yeasand 
nays on the amendment, 

lhe yeas and nays were not ordered, 

Mr. LOVEJOY called fortellers on the yeas and 
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word ‘* bonds”’ 


any holder of said United States notes, or of United |} 


one of 
which mav be transinitted to the Secretary of the Treasury, 


Tellers were not stihl. 

The amendment was agreed to. 

Mr. SPAULDING called for a separate vote on 
he thirty-second amendment, as follows: 
Section eight, 


‘ 


line six, insert after the word “ of’ the 





word he aggregate of the deposits ;’? so as to make the 
clause read: . 

That all banks, associations, corporations, or individu 
als issuing notes or bills for circulation as currency, shail 
be su and pav a duty of one percent. each half year 
from and atier April 1, 1863, upon the average amount of the 


aggregate of the deposits, « 

, issued beyond the 
Mr. STEVENS. | ask for the yeasand nays 

upon that amendment. 

rhe yeas and nays were not ordered. 

The amendment was disagre 


irculation of votes or bills as cur- 
amount hereinafter named. 





reucs 


ed to. 

Mr. SPAULDING moved to reconsider the 
vote by which the amendment was disagreed to; 
lso moved to lay the motion to reconsider on 


i"! itter m ”) was agreed to. 


Mr. LOVEJOY. I rise toa privileged ques- 
tion. lL move to re iain r the vote by which the 
previous qu wus seconded. 

The SPE AKE R. It is not in order to move to 
reconsider an order of the House which has been 
part v executed, 


Mr. I LOVEJOY. I wish to enter a motion to 
reconsider, then, to call it up when it is in order. 

The SPE \K ER. The motion 
ceived, Ti i? pre 
when the bill has been ordered to be engrossed 
and read the third time, 

The questio 
the substitute submit ’ 

Mr. McK NIGHT. Lask permission to amend 
the substitute of my ague by striking out the 
words ** agvrecate of the deposits.’ 

Mr. THOMAS, of Massachusctts. [ object. 

Mr. STEVENS. Asthe House has just stricken 
out those words in the original bill, I ask permis- 
sion to strike them out In the substitute. 

Mr. SHEFFIELD. I object. 

Mr. STEVENS. Have I not the right to mod- 
ify my amendment? 

The SPEAKER. The 


now ope 


cannot be re- 


vious que st 


} then ree 


ted by Mr. 


STEVENS. 


7 
coll 


previous question is 
rating upon the substitute as well as the 
bill, and no modification is therefore in order, 
except by general consent. 

Mr. STEVENS. Well, sir, I hope there will 
be no objection to modifying the amendment in 
with the action of the House. 

There being no objection, the substitute was 
accordingly modified. 

Mr. STEVENS called the yeas and nays on 
the adoption of the substitute. 

The yeas and nays were ordered. 

The question was taken; and it was decided in 


accordance 


the negative—yeas 37, nays 91; as follows: 


YEAS—Messrs. Babbitt, Baily, ¢ 
fax, Covode, Cox, Cravens, Davis, Diven, Granger, Hick- 
man, Holman, Hutchings, Julian, Keliey, Kerrigan, Killin 
ger, Lazear, Low, McKnight, McPherson, Moorhead, 
Morris, Nixon, Noble, Patton, Willisii G. Steele, Stevens, 
Stratton, Francis Thomas, Van Wyck, Verree, Chilton A. 
White, Wickliffe, Wright, and Yeaman—37. 

NAYS—Messrs. Aldrich, William Alien, William J. 
Allen, Alley, Ancona, Ashley, Baxter, Beaman, Bingham, 
Jacob B. Blair, Biake, Bulfinton, Burnham, Campbell, 
Casey, Chamberlain, Clark, Frederick A. Conkling, Cris 
field, Crittenden, Cutler, Dawes, Dunlap, Edgerton, Ed 
wards, Eliot, Ely, Thomas A. D. Fessenden, Franchot, 
Frank, Gooch, Goodwin, Grider, Guriey, Haight, Harding, 
Harrison, Hooper, Horton, Johnson, Francis W. Kellogg, 
Lansing, Loomis, Lovejoy, Mallory, Maynard, 
Anson PB. Morrill, Justin 8. Morrill, Norton, Nugen, Odell, 
Olin, Timothy G. Phelps, Pike, Pomeroy, Porter, Potter, 
Price, Alexander H. Rice, Johu H. Rice, James 8. Rollins, 
Sargent, Sedewick, Segar, Shanks, Shettield, Shellabarger, 
Sherman, Shiel, Sloan, Smith. Spautding, John B. Steele, 
Stiles, Benjamin F. Thomas, Trowbridge, Vallandigham, 
Van Horn, Vibbard, Wadsworth, W: ker, Wallace, Ward, 
Washburne, Wheeler, Whaley, Albert 8. White, Windom, 
Woodruff, and Worcester- 91. 


So the substitute was disagreed to. 

During the call of the roll, 

Mr. HOLMAN stated that his colleague 
Law, was detained from 

uence of indisposition, 


» Mr. 


the Liouse in conse- 


Mr. CRISFIELDstated thatMr.WessrTer was 


absent from the House in the military service of 


the country. 
Mr. HUTCHINS stated that Mr. Riwpxz had 
paired with Mr. Warton, of Vermont. 
The vote was announced as above recorded. 
The bill, as amended, was then ordered to be en- 


grossed and reada third time; and being engrossed, “ 
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ion will exhaust itself 


urred on the adoption of 


‘alvert, Clements, Col- | 


Mitchell, || 
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Mr. HORTON adie d the previous question on 
the passage of the bill. 

The previous question was seconded, and the 
main question ordered to be put. 

The bill was passed. 

Mr. HORTON moved to reconsider the vote by 
which the bill was passed; and also moved to lay 
the motion to reconsider on the table. 

The latter motion was agreed to. 


POST OFFICE APPROPRIATION BILL. 


Mr. STEVENS. I move that the Post Office 


| appropriation bill be Made the special order in the 


Committee of the Whole on the state of the Union 


for to-day. 


The motion was agreed to. 

Mr. STEVENS. | now move that the rules be 
suspended, and that the House resolve itself into 
the Committee of the Whole on the state of the 
Union. , 

Mr. OLIN. I wish the gentleman from Penn- 
sylvania would allow the committees to be called. 
There is a variety of important business, espe- 


| cially in charge of the Committee on Military Af- 


fairs, that requires the action of the House; and 
unless the committees can be called I shall be con- 
strained to ask the indulgence of the House to 
have some days assigned for the transaction of 
that business. 

Mr. STEVENS. It will take but half an hour 
to get through with this bill, and we can then get 
at the gentleman’s business. 

Mr. MAYNARD. lLask the gentleman from 
Pennsylvania to allow an hour or an hour-and a 
half before the special order shall apply in the 
Committee of the Whole on the state of the Union. 

Mr. STEVENS. I think we had better go 
through with this bill. 

Mr. Stevens’s motion was agreed to. 

So the rules were suspended; and the House 


| resolved itself into the Committee of the Whole on 


the state of the Union, (Mr. Cox in the chair, ) and 
proceeded to the consideration of the bill of the 
House (No. 665) making appropriations for the 
service of the Post Office Department during the 
fiscal year ending the 30th of June, 1864. 

Mr. STEVENS. I move that the first reading 
of the bill for information be dispensed with. 

Objection was made. 

The bill was read a first time for information. 

The Clerk then proceeded to read the bill by 


| sections for amendment. 


Mr. COLFAX. Mr. Chairman, I move to re- 


duce the appropriation for paper for blanks from 


$60,000 to $54,000, and to add the following words: 
For compensation of blank agents and assistants, $6,000. 
This does not add anything to the appropria- 
tion, but only distributes it. It is recommended 


|| by the Post Office Department. 


The amendment was agreed to. 

The Clerk read as follows: 

For mail depredations and special agents, $75,000. 

Mr. COLFAX. Mr. Chairman, it is probable 
that the whole of that appropriation will not be 
needed for the coming fiscal year unless the Union 


| be restored, and the oparations of the Departme nt 
| be again extended throughout every part of the 
country. 


It was difficult for the Department to 
tell exactly what parts of the Union would be 
restored to the flag in the next year, and this ap- 
propriation is based upon a service for all of the 
States. It will not, of course, be all used except in 
that contingency, which | sincerely hope may oc- 
cur. I[t is thought that about two thirds of it will 
be required if matters should remain as they are 
now, which I hope is neither probable nor possible. 
The Clerk read as follows: 
For miscellaneous payments, $155,000. 
Mr. COLFAX. I move to insert the following 


at the end of the misceilaneous appropriation: 


Of which not exceeding $4,000 may be appropriated for 
fitting up a portion of the custom- houses at New port, Rhode 
Island, and New Bedford, Massachusetts, for the use of 


| the post offices in said cities. 


| have been directed to submit that amendment 
by the Committee on the Post Office and Post 
Roads, and it meets the approval of the Depart- 
ment, 

The amendment was agreed to. 


Mr. HOLMAN. Iask my colleague what is 
the aggregate of appropriations made by this bill? 
Mr. COLFAX. The aggregate of appropria- 
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Ridthewth it ates 
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nays. ii it was accordingly read the third time. tions under this bill will be $12,000, 000. 
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Mr. HOLMAN. Is thatan increase of theap- read a third time; and being engrossed, it was ac- 


propriation over that made at the last session of 
Congress ? 

Mr. COLFAX. It is a very slight increase. 
We appropriated for the service of the Post Office 
Department over eleven million dollars at the last 
session. 


Mr. HOLMAN. 


increase ? 


What is the reason for this 


Mr. COLFAX. Under the present circum- || 


stances, it is impossible for the Post Office Depart- 
ment to estimate what is wecessary. They can- 
got tell how many of the 

restored to the Union during the next year. Of 
course itis larger than the appropriation for the 
present year; but in many respects it is only con- 
jectural. 

Mr. HOLMAN. 
priation for 1860 ? a 

Mr. COLFAX. There is no provision here for 
paying the deficit in the revenues of the Depart- 
ment from the Treasury. The reason for that is 
this: there was a surplus of the previous appro- 
priation which will cover the deficit, and to use 
which the Committee of Ways and Means will 

resent an amendment on that subject. 

Mr. MAYNARD. Are the expenses incurred 
by the Government for military mails paid by the 
War or the Post Office Department? 

Mr. COLFAX. I cannot tell. My attention 
has never before been called to the subject, or I 
should have made the necessary inquiries. 

Mr. MAYNARD. The gentleman is aware that 
in certain sections the military mails are the only 
mail facilities the people have. 

Mr. STEVENS. I move to add the following 
as an additional section: 

Sec. 3. .4nd be it further enacted, That in case the rev- 
enues of the Post Office Department are insufficient to 
meet the appropriations made by this act, the undrawn 
balances of appropriations heretotore made to supply de- 


ficiencies of that Departmnent are hereby made applicable 
to the payment thereof. 


Mr. HOLMAN. 
gregate amount of this bill $15,000,000? 


Is it the same as the appro- 


Will not that make the ag- | 


isloyal States will be | 


Mr. COLFAX. My colleague misunderstands. | 


The bill in reality only appropriates $12,000,000. 
That is all that can be used. The amendment 
directs thatthe undrawn balances ofappropriations 
heretofore made may be used to make up the de- 
ficit of the present year. This does not increase 
the apprepriation. Nor, if we appropriate the 
$2,500,000 necessary for this year’s deficiency 
out of the Treasury, would it increase the appro- 
priation. In the first section of these Post Office 
appropriation bills, we appropriate all that is ne- 
cessary for the entire service; and then in a suc- 
ceeding section we usually appropriate out of the 
Treasury such sum as with the postages will cover 
these expenses. But the two sections are not of 
course added together. 
The amendment was agreed to. 


Mr. COLFAX. I move to add the following 
as an additional section: 

Sec. 4. That the sum of $6,000 be transferred from the 
appropriation tor paper for publie printing provided tor by 
act approved March 14, 1862, entitled “An act making ap- 
propriations for the legislative, executive, and judicial ex 
= of the Government for the year ending the 30th or 

une, 1863, and additional appropriations for the year end- 
ing 30th of June, 1862,’? to enable the Postmaster General 
to pay therefrom the compensation of the blank agents and 
their assistants, heretofore paid out of the appropriations 
for post office blanks. 

Mr. Chairman, I move that amendment at the 
request of the Department. The money isalready 
appropriated, but, as the law now stands, thie 

‘ 
Comptroller of the Treasury cannot pay the ac- 
count without it. 

The amendment was agreed to. 


Mr. STEVENS moved that the committee rise 


and report the bill. 
The motion was agreed to. 
So the committee rose; and the Speaker having 


resumed the chair, Mr. Cox reported that the | 


Committee of the Whole on the state of the Union 
had, according to order, had the Union generally 
under consideration, and particularly House bill 


No. 665, making appropriations for the service ot | 
the Post Office Department during the fiscal year | 


ending the 30th of June, 1864, and had directed 


B. Motley. 


him to report the same back with sundry amend- 


ments, 
The amendments of the Committee of the Whole 


on the state of the Union were agreed to, and the 
bill, as amended, was grdered to be engrossed and 


| 
if 
\| 


cordingly read the third time, and passed. 

Mr. STEVENS moved to reconsider the vote 
by which the bill was passed; and also moved 
that the motion to reconsider be laid upon the 
table. 

The latter motion was agreed to. 

MESSAGE FROM THE SENATE. 

A message from the Senate, by Mr. Forney, 
their Secretary, announced to the House that the 
Senate had passed bills and joint resolutions of 
the Senate, as follows: 

A bill (No. 463) to increase the clerical and 
other force of the Quartermaster General’s Office, 
and for other purposes; 

A bill (No. 470) to provide for the greater com- 
fort of sick and wounded soldiers, and to promote 
the effici ney of the medical department of the 
Army: 

A bill (No. 477) for the relief of Cyrus Clapp, 
and his guarantors or sureties; and 

Joint resolution (No. 125) supplementary to the 
act entitled ** An act to provide for the imprison- 
ment of persons convicted of crimes by the crim- 
inal courtofthe District of Columbia,”’ approved 
January 16, 1863; in which the concurrence of the 
House was requested. 

The message also announced that the Senate 
had passed bills of the House of the following 
titles: 

A bill (No. 568) to provide for the printing ot 
the annual report of the banks of the United 
States; and 

A bill (No. 520) for the relief of Seneca G. 
Simmons, with amendments; in which the con- 
currence of the House was requested. 


MESSAGES FROM THE PRESIDENT. 


A message, in writing, was received from the 


President of the United States, by Mr. Nicoxay, | 


his Private Secre tary. 

A message was also received announcing that 
the President had approved and signed bills of the 
following titles: 

An act (H.R. No. 611) making appropriations 
for the support of the Military Academy for the 
year ending June 30, 1864. 

An act (H. R. No. 359) for the relief of John 

INCREASE OF CLERKS, ETC. 

Mr. OLIN. Lask the unanimous consent of the 
House to go to the Spe iker’s table and take up 
bills there for reference to the Committee on Mil- 
itary Affairs. 

There was no objection; and the Speaker laid 
before the House bills of the following titles; 
which were severally read a firstand second time, 
and referred to the Committee on Military Affairs: 

An act (S. No. 463) to increase the clerical and 
other force of the Quartermaster General’s Office, 
and for other purposes; and 

An act (S. No. 470) to provide for the greater 
comfort of sick and wounded soldiers, and to pro- 
mote the efficiency of the medical dep 
the Army. 


irtment of 


COURT OF CLAIMS. 


On motion of Mr. KELLOGG, of Illinois, the 
House took from the Speaker’s table Senate bill 
No, 226, to amend an actentitied ** An act to es- 
tablish a court for the investigation of claims 
against the United States,’’? approved February 
24, 1855; which was read a first and second lume, 
and referred to the Committee on the Judiciary. 

CRIMINALS OF THE DISTRICT OF COLUMBIA. 

On motion of Mr. BINGHAM, the House took 
from the Speaker’s table a joint resolution (S. No. 
125) supplementary to the act entided ** An act to 
provide for the imprisonment of persons convicted 


of crime by the criminal court of the District of 


Columbia,” approved January 16, 1863; which 


was read a first and second time. 

The joint resolution was read in extenso. It 
declares that the provisions of the act of January 
16, 1863, shall be made applicable to all persons 
who have been convicted of crime by the criminal 
court of the District of Columbia, and sentenced 
to confinementin the penitentiary prior to the date 
of that act, and subsequent to the transfer legalized 
by its fourth section; and it legalizes and makes 
valid their transfer to the penitentiary at Albany 
in the present month, by order of the President, 
and provides that the persons so transferred shall 


52% 


continue in confinement until the expiration of 
their several terms of imprisonment, or until they 
shall be legally discharged or removed. 

The joint resolution was ordered to be read a 
third time; and it was accordingly read the third 
time and passed, . 

Mr. BINGHAM moved to reconsider the vote 
by which the joint resolution was passed; and 
also moved that the motion to reconsider be laid 
upon the table. 

The latter motion was agreed to, 

REBECCA M. CAVERLY. 

Mr. COX, by unanimous consent, introduced 
a joint resolution for the relief of Rebecca M. 
Caverly; which was read a first and second time, 
and referred to.the Committee on Foreign Affairs. 

By unanimous consent the remaining bills upon 
the Speaker’s table were taken up and disposed 
of as indicated hereafter, namely: 

PRINTING ANNUAL BANK REPORT. 

An act (H.R. No. 568) to provide for the print- 
ing of the annuai report of the banks of the United 
States, with the Senate amendment. 

The Senate amendment was to strike out the 
fourth section, as follows: 


And be it further enacted, That the report aforesaid, ex 
cept such as are to be found with other public documents, 


| shall be substantially bound: Provided, That the expenses 


thereof shall not exceed twelve cents per copy. 
The amendment was agreed to. 
SENECA G. SIMMONS, 
An act (H.R. No. 520) for the relief of Seneca 
G. Simmons, with Senate amendments. 
‘The bill was read, and referred to the Committee 
on Military Affairs. 
JOHN CRADLEBAUGIL,. 
An act (S. No. 313) for the relief of John Cra- 


dlebaugh. 

The bill was read a first and second time, and 

referred to the Committee on the Judiciary. 
CYRUS CLAPP. 

Anact (S. No. 477) for the reliefof Cyrus Clapp 
and his guarantors or sureties. 

The bill was read a first and second time, and 
referred to the Committee on the Judiciary. 

The SPEAKER announced reports to be in 
order from the Committee on Military Affairs ac- 
cording to previous understanding. ; 

PAY FOR MILITARY SERVICE IN MISSOURI. 

Mr. DUNN, from the Committee on Military 
Affairs, reported back a joint resolution (H. R. 
No. 118) to revive an act to secure to the officers 
and men actually employed in the Western de 
partment, or department of Missouri, their pay, 
bounty, and pension, and for other pu poses, 

Mr. F. A. CONKLING. Has this bill been 
printed ? 

Mr. DUNN. It has not. 

Mr. HOLMAN. I desire to make a single sug- 
gestion. This bill ought to pass, but there are 
claims not therein enumerated which ought to be 
embraced. 

Mr. DUNN. 1 will explain briefly the object 
of the bill. The House will recollect that during 
last Congress a bill was passed to pay all the sol- 
diers actually employe d in the military service of 
the United States in the State of Missouri, whether 
recularly mustered into the service or not. Some 
difficulty arose in carrying the act into execution, 
and as it was thought likely the Governor would 
be imposed upon, it was considered necessary to 
throw some securities around the provisions of 
the bill, and at the suggestion of the Secretary of 
War, it was decided to authorize a commission to 
be appointed to invesugate the claims, upon whose 
report the claims should be paid. ‘The commis- 
sion was to reportin sixty days from the passage 
of the act, bat the Secretary of War himself for- 
got to make the appointment of these commission- 
ers until that time had expired, and heuee there 
has been no action taken under thatact. The ob- 
ject of this resolution is to provide for the appoint- 
ment of this commission, and to give them six 
months for their report. 

Mr. HOLMAN, I would inqnire of the gentle- 
man whether the bill is limited to persons in the 
military service, or whether it includes other per- 
sons having claims, growing out of the operations 
of our armies in the West? 

Mr. DUNN. It is confined to claims for mili- 


tary services. 
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lve in the fall 1861: and : iarg 
ring men were employed upon it. 
| claims together amounted to several thou- 
wand d irs. Most of them shortly afterwards 
f into the service of the Governmentas vol- 


| ‘ ' 
inthe otat 


“ isatin St 


eofIndiana. The commission 
. Louis to investigate claims, were 
to investivate this, because the y were not 
ented, many of the men having gone to the 
ir, and many of them not knowing of the exist- 
ence of the commission. I 
may be embrace d by this commission, otherwise 
they may not be paid, - 
Mr. DUNN. Thisisa joint resolution in refer- 


ence to a law already existing, and it cannot be 


chaneed in this way so as to embrace another 
rea Fi o! cases. 7 

Mr. F. A. CONKLING. The whole purpose 
of tl resolution, then, is to revive that act? 

Mr. DUNN, That is all. 

The resolution was ordered to be engrossed and 


read a third time; and being engrossed, it was ac- 
cordingly read the third time, and passed, 

Mr. DUNN moved to reconsider the vote by 
Which the resolution was passed; and also moved 
to lay the motion to reconsider on the table. 

‘The latter motion was agreed to. 


HERMAN TUERCK. 
Mr. ALLEN, 
Military Affairs, 


of Ohio, from the Committee on 
reported back a bill for the re- 


isk that these claims | 


lief of Lieutenant Herman Tuerck, with a recom- | 


mendation that 1¢ do pass, 

The bill was ordered to be engrossed and read 
a third time; and being engrossed, it was accord- 
ingly read the third time, ‘and passed. 


Mr. ALLEN, of Ohio, moved to reconsider the 


vote by which the bill was passed; and also moved 
to lay the motion to ree onsider on the table. 

‘The latter motion was agreed to. 

FORTIFICATIONS ON TIE 

Mr. OLIN, 
Affairs, 
the commencement and construction of certain 
new fortifications; which was read a firs 
ond time. 

Mr. OLIN. I wish to call the attention of the 
House to one appropriation contained in this bill, 
and then they will see whether it is proper to 
put the bill upon its passage at the present time. 
All the appropriations provided for in the bill, 
with one single exception, I think, are such as 
meet the universal approbation of the Departinent, 
| are deemed absolutely necessary 
defense. i 


ATLANTIC COAST. 


on Military 
reported a bill making appropriations for 


from the Committee 


tand sec- 


ire such as 


for the publie ¢ 


That one is an appropri- 
a very considerable amount for the im- 
provement of the harbor at New London, which 
1 understand is upon the understood contingency 
that that plac e shall | be selecte d, instead of Le ague 
Island, for a navy-yard. I think, perhaps, the 
rht to be amended soas to provide that un- 
iess that te be selected by the Goverment the 
on should fail. If there is no objec- 
tion to il, | desire that the bill may be read, and 
that amendment mad 
Ir. STEVENS. 
referred to the Committee of Ways and Means at 
ounce. i make that motion. 

‘The motion was agreed to. 

Mr. THOMAS, of Massachusetts, by unani- 
mous consent, it itroduced a bill to modify the act 
of Fe bruary 29, 1861; which was read a first and 
second time, ana referred to the Committee of 
7. and Means. 

PAY OF VOLUNTRERS. 

Mr. OLIN, from the Committee on Military 
Affairs, reported back, with a recommendation 
that itdo pass, an act (S. No. 432) in reference 
to the bounty, pay, and emoluments of volunteer 
soldiers in certain cases; and moved to put the 
bill on its passage. 

Mr. HOLMAN. I have no doubt this is a mer- 
itorious bill,and ought to be passed by the House. 

Mr. OLIN. I moved to put that ‘bill upon its 
passage; and upon that motion I wish to call the 
previous question, 

The SPEAKER. Did the gentleman call the 
previous question? The Chair recognized the 
gentleman from Indiana, 


alion ¢ 


lil ous 


appropria 


I think the bill had better be | 


THE CONGRESSION 


Mr.OLIN. lLeould notdo 
tiem upon my | 
could not be heard. 

The SPEAKER. The 
gentleman from Indiana. 

Mr. HOLMAN. The complaint of my con- 
stituents and of the large body of men whe are 
now serving their country in the field is, that some 
member upon this floor does not make infinitely 
more noise in insisting upon their rights,and upon 
legislation securing what the Government prom- 
ised them. 

When the bill was before this House a few 
days ago some amendments were submitted, one 
of which proposed to give to discharged volun- 
teers, who were rendered incompetent for service 
in consequence of the casualties of war, a just 
proportion of the bounty which the Government 
promised them after a service of are yam a pro- 
portion eraduated according to the le ngth of time 
they served. Thatis one of the amendments which 
was submitted to the consideration of the Com- 
mittee on Military Affairs, for which the gentle- 
man now speaks, and upon which the members 
of the House favoring that policy had hoped and 
had a right to expect they would at least make 
a report, even if adverse to the proposition. An- 
other amendment which was also offered to this 
bill was one increasing the pay of private soldiers 
in the Army to fifteen doll irs a month, in view 
of the unfortunate depreciation of the Government 
currency since the law was passed fixing their 
pay at thirteen dollars a month. It seemed to me 
that there were irresistible arguments in favor of 
both of these propositions, and that the first of 
them could not fail to command the earnest con- 
sideration of the House. A soldier enlists in your 
Army; he is willing and eager to serve his coun- 
ry for two years, or three years, or for the war; 
by the fortunes of war he is stricken down, per- 
haps afier a service of a year and eleven months; 
he leaves the service honorab ly discharged, not 
from any desire of his own, not from any dimi- 
nution of the fires of a patriotic heart, but from 
a crushing necessity which disables him for life; 
his limbs may be struck off by a cannon ball, or 

s body mutilated, and he says: ‘* I have not le ft 
the service voluntarily, and [ have not fulfilled 
the strict letter of the law, which required a ser- 
vice of two years; but I have fulfilled the spirit 
of the law. I leave the service of my country 
because | am no longer able to defend her.”’ 


so before; this gen- 


‘aused such a noise that | 


Chair recognized the 


MESSAGE FROM THE SENATE. 

A message from the Senate, by Mr. Forney, its 
Secretary, informed the Flouse that the Senate 
insisted on its amendments, disagreed to by the 
House, to the bill of the House (No. 561) in rela- 
tion to commissioned officers of the United States 


revenue service; agreed to the conference asked 


by the House on the disagreeing votes of the two | 


houses on said amendments, and had appointed 


Messrs. Ten Eyck, CuHanpier, and CarLyLe 
managers of said conference on the part of the 
senate, 


The message further announced that the Senate | 
had passed a bill (No. 458) to amend an act enti- | 


tled ** An act for the collection of direct taxes in | 


insurrectionary districts in the United States,’ 
and an act (No. 430) ¢ 
of overland emigrants to ‘the States and Territories 
of the Pacific; in both of which he was directed to 
ask the concurrence of the House. 

Mr. STEVENS. I hope the gentleman will 
allow me to move to refer that bill in relation to 
taxes to the Committee of Ways and Means. 

Mr. WASHBURNE., [object to anything out 
of order. 


PAY OF VOLUNTEERS——AGAIN. 


Mr. HOLMAN. Mr. Speaker, the case I have 
put is not an gncommon one in our Army. Sol- 
diers so discharged from the service are within 
the spirit of the law, but not within its letter, The 
law requires the service of two years before the 
soldier is entitled to any bounty; but the object 
was to induce a service of two years; inability 
incurred in the service furnishes a just excuse. I 
have received letters from private soldiers who 
have been honorably discharged on account of 
mutilated limbs, insisting that it is but just and 
right that they shall receive a just proportion of 
the bounty which was promised—a sum in pro- 


\| portion to the length of time they have served the 


o provide for the protection 


‘AL GLOBE. 
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omnes, as they left the service not from choice 
but necessity 

Now, Mr. Speaker, these subjects having been 
referred to the Military Committee as amend- 
ments to this very bill, J think the gentleman from 
New York owed it to the House as well as to the 
country at least to report upon the subje ct to the 
House for consideration. The gentleman knows 
full well the difficulty of bringing any subject be- 
fore the House unless it comes through the agency 
of one of its committees; and he knows S espe cially 
the difficulty of bringing before the House any 
subject pertaining ie Army and the pay of our 
soldiers, unless it comes through the agency of 
the committee of which he is chairman. 

A word now with reference to the question of 
increasing the pay of our soldiers. A few days 
since a bill was before the House making appro- 
priations for the diplomatic and consular serv ice, 
and for a moment the House was startled by the 
fact that in addition to the sum appropriated to 
pay our foreign ministers and consuls, we were 
called upon to appropriate a very considerable 
sum of money to meet the depreciation of the cur- 
rency. And now, when the soldier, who receives 
only thirteen dollars a month—-an amount fixed 
when thirteen dollars a month was worth thirteen 
dollars in gold, asum much greater than fifteen 
dollars a month is to-day—asks that there shall 
be some increase of his pay corresponding to 
the depreciation of the currency, and the increased 
cost of supporting his family, the Committee on 
Military Affairs decline even to report the subject 
for the consideration of the House. But, sir, I 
am not willing that a just measure shall be thus 
defeated. I offer the following amendments to 
come in as additional sections at the end of the 
bill: 

Sec. 2. 4nd be it further enacted, That each private soldier 


of the Army who shall have volunteered for the period of 
not less than two years, or for * during the war,” aud shall 


, have been or shall hereafier be honorably discharged on 


account of wounds or other disability which shall have 
been incurred after entering the service, and in the line of 
duty, shall be entitled to receive such a proportion of the 
sum of 8100 provided for in he fifth section of an act en- 
titled ** Ay act authorizing the employment of volunteers to 
aid in enforcing the laws and protecting public property,” 
approved July 22, 1861, as the time of actual service bears 
to the period of two years. 

Sec. 3. nd be it further enacted, That the pay of the 
privates in the regular Army and volunteers in the service 
of the United States shall be fifteen dollars per month until 
otherwise provided by law. 

I ask the previous question on the amendment. 

The previous question was seconded. 

Mr. McPHERSON. I would like to make a 
statement to the House, by unanimous consent, 
before the main question is ordered. There is 
some misunderstanding about this matter. 

Mr. OLIN. I wish to make a statement my- 
self, 

Mr. McPHERSON. 
tleman from New York. 

The SPEAKER. The gentleman from New 
York can be heard by unanimous consent. The 
Chair hears no objection. 

Mr. OLIN. I wish, if the House will listen to 
me for a moment, te reply to the suggestion s of 
the gentleman from Indiana, [Mr. Hotmayn.] The 
amendment which he seeks to attach to thie bill, 
and the whole subject in relation to it, was referred 
atan early stage of this session to one of the mem- 
bers of the Committee on Military Affairs—Mr. 
RicHarpson, of Illinois. Before acting upon it, 
however, he left his seat in the House, aid ufter 
it was ascertained that he might probably not re- 
turn here, the subject was recommitted to another 
member of the committee, who will report upon 
it at the earliest opportunity that he has liberty to 
report to the House. It will be remembered by 
the House that the Committee on Military Af- 
fairs has not had an opportunity to report since 
this matter was referred to them until to-day 

Now, in reference to this amendment, the Sen- 


I yield, then, to the gen- 


/ate bill contains a provision that commends it- 


| ber of the House. 


self to the obvious sense of justice of every mem- 
It simply provides for paying 
to men over forty-five years of age, who enlist 
in the service, the same bounty and emoluments 


| received by men under forty-five years of age. 


W hen this bill, containing this simple proposition, 
came to the Houee, the gentle man from Indiana 


| procured the pi assage ofa resolution instructing the 


Committee on Military Affairs to inquire into the 
expediency of apportioning the bounty allowed 
by law to a man according to the time he had 
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served. The law originally allowed a bounty to 
men who have served for a period not less than 
two years. Itis thought by this gentleman from 
Indiana that if a man with a humped back and 
one leg enlists in the Army and serves three weeks, 
drawing perhaps the bounty of $100 that is given 
to volunteers in all the States, he ought to receive 
a portion of the bounty which the Government 
gives to its soldiers Who have st rved for three 
years, even though he be discharged at the end of 
ihree weeks. 

Mr. HOLMAN. The g@tleman willallow me. 

Mr. OLIN. No,sir; waitamoment. Youhave 
had your day. It is also thought by the gentle- 
man that the pay of the private soldier ought to be 
increased from the present rate to fifteen dollars per 
month. This would involve an expenditure of 
$70,000,000 per annum, in addition to the present 
expenditure for the Army. Now, this may be all 
right. I do not say that it is or that it is not; but 
] say that it isa subject of such grave importance 
that the House ought to listen to the reasons for 
and against it; they ought to bave a report from 
the Committee on Military Affairs with their rea- 
sons in reference to it; and they will have it if they 
will exercise the ordinary patience usually ac- 
corded to committees of this House. We are dis- 
posed to shirk no duty or responsibility that is 
placed upon us. While I am averse to introduc- 
ing any measure here that will not command the | 
sober, prudent, discreet approbation ofthis House, 
I am not willing to see measures of the magnitude 
and importance of those embraced in this amend- 
ment attempted to be shuffled in at the end of a 
bill of no more grave significance than this is. I 
now call the previous question on the bill and the 
pending amendments. 

Mr. HOLMAN. Mr. Speaker 

The SPEAKER. The previous question being 
demanded, no debate is in order except by unan- 
imous consent. 





« There was no objection. 

Mr. HOLMAN. I desire simply to say to the 
gentleman from New York that he certainly esti- 
mates the amounttoo high when he says it would 
reach $70,000,000 per annum. 

Mr. OLIN. ‘The gentleman can calculate it for 
himself. ‘Fhere are nine hundred thousand men 
on the pay rolls of the Army. 

Mr. HOLMAN. I trust we have nine hundred 
thousand men in the field, but I doubt it; and | 
trust, sir, that the policy of the Government will 
not cause a reduction in that number by forcing 
men to return lrome, or excusing them for going 
home to relieve their wives and children, suffering 
on accountof the nonpaymentor insufficiency of 
the amount due them. ‘The soldiers are now be- 
ing paid. I thank God for that; but is the sum 
paid sufficient? According to a statement made 
by one of our most patriotic Governors, the Gov- 
ernor of the State of Indiana, who has shown a 
just and laudable interest in the welfare of our 
brave men and their wives and children, if Con- 
gress should increase the pay of the private sol- 
dier to fifteen dollars a month it would be below 
afair increase, in view of the dimunition in the 
value of the currency in which the soldiersare paid, 
and the increased expenses of his family. The 
gentleman from New York says that this would 
increase the expenses of the Army too much. But 
J] remind the gentleman that he voted to-day for 
the bill authorizing the Government to borrow 
$900,000,000; and that the House, but a few days 
ago, passed a single bill appropriating for the next 
fiscal year over $730,000,000, for the purpose of 
carrying on the war, The unanimity with which 
these measures have passed and are sustained by 
the country, speak to us in terms not to be misun- 
derstood, that appropriations that are reasonably 
and properly made, and necessary to sustain the 
Government, ought to be made, and will be sus- 
tained by the people, if applied to maintain and 
uphold the Government. It is admitted that, by 
the depreciation of the currency, fifteen dollars a 
month now is not equal to the original thirteen 
dollarsa month which we promised to our soldiers. 
They are not responsible for the depreciation of 
the currency. Weare responsible for it. The 
gentleman from New York objects to this neces- 
sary increase of the soldier’s pay, and I submit 
that the effect of that position is to weaken the 
Government in its most tender and vital interest, 


the support of the Army, the real and only sinew | 
ofthe war. 


the assurance that the nation is dealing justly and 
humanely with them, is not forgetful of their sacri- 
fices, and that neither themselves nor their wives 
and little ones at home will perish or suffer from 
want of the protecting care of the nation, or from 
Its penury on the one hand, or as the effects of its 
profligacy on the other. Let us economize else- 
where,and not at the expense of the woe and sor- 
row of the true patriot and his family. 

Mr. MAYNARD. Will the gentleman from 
Indiana allow me to ask him whether it would not 
be better, more humane and considerate, to the 
wives and children of soldiers to provide for pay- 
ing the soldiers what we have already promised, 
rather than to be engaged in making further and 
other promises which » be fulfilled ? 


ls not the complaint on the part of the soldiers 


’t.% ‘ 
are notikely t 


that they have not been paid what they were prom- 
ised, rather than that the pay itself is notenough: 

Mr. HOLMAN. I[believe the statement of the 
gentleman from New York is undoubtedly true, 
that the soldiers are being at length paid w hat was 
due tothem. The Army has been or is being, in 
the main, paid; a few days will settle the accounts. 
Men of position and character, officersinthe Army, 
have stated over and over again, that one very 
strong cause of desertion inthe Army, when it has 
occurred, has been the destitution 
families. The soldier will not rest contented in 
the ranks while his family suffers. But will the 
gentleman deny that fifteen dollars a month is a 
less sum to the soldier to-day than thirteen dol- 
lars a month was when it was fixed as his pay, 
and on which he relied for the support of his fam- 
ily in his absence? 

One other word, and Iam done. The gentle- 
man from New York has spoken of the first 


of soldiers’ 


} 
t! 


| amendment as embracing within its purview the 
} case of a soldier who is unfit for service when he 


joins the Army, serves for a month, and is then 
discharged. He says this man would be entitled 
to one twenty-fourth part of the bounty promised 
by the Government. Such is not the fact. The 
case does not come within the scope of the amend- 
ment. Its language is, *‘ discharged in conse- 
quence of disability incurred,’’ not before, but after 
he entered the service. It is intended to apply to 
the case of a soldier who has been stricken down, 
prostrate, and disabled in the service, and who re- 
turns maimed and feeble to his home, after render- 
ing his country every service in his power. Lask, 
isit rightand prope rthatthe letter of the law should 
be enforced against him, and not the generous and 
patriotic spirit by which it was dictated? The 
spirit was that the disabled soldier should receive 
thisbounty. By the letter of the law he must serve 
the two years. If he falls, his wife and children re- 
ceive it, though he serve but foraday. Il insist that 
justice and reason demand this amendment, and 
that to encourage, fortify, and sustain our soldiers 
there should be a moderate increase of the pay of 
those who are offering their own lives to maintain 
the national life. 

Mr. WILSON. I wish to make a statement in 
connection with this bill. 

The SPEAKER. ‘The gentleman can proceed 
only by unanimous consent. 

There was no objection. 

Mr. WILSON. Mr. Speaker, the forty-third 
regiment of lowa volunteers consists of men al! of 
whom are over forty-five years ofage. They have 
been in the service about four months. They have 
not received any pay, and cannot under existing 
law receive any bounty. Now,I submit to the 
gentieman from Indiana, who is so anxious to do 
justice to the soldiers, and have the wants of their 
families supplied, that he permit this bill to pass 
without any amendment, in order that justice may 
be done to that regiment. His amendment may 
be all right enough, and is one for which | would 
vote, but if adopted it would send the bill back to 
the Senate. How long it might be delayed there 
no one can tel!; and in the mean time these men 
must serve without pay and bounty, while their 
families are probably among those who are sufler- 
ing as the gentleman has described. Why may 
we not pass this bill without having it incumbered 
by any amendments, in order to have simple jus- 
tice done to the men of this reginrent? I submit 
to the gentleman from Indiana that he withdraw 
his amendment and allow the bill to pass. When 
it was taken from the Speaker’s table a few days 
ago, I endeavored to have it passed without refer- 


We should hold up to our soldiers || ence to the Committee on Military Affaire. But 
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it was referred, and that has caused a delay of 


probably ten days. If this amendment were to be 
adopted and the bill sent back to the Senate, it »s 
impossible to say when it would come before the 
tlouse again. I therefore appeal to the gentleman 
from Indiana, in his rreat anxiely to do pUStICE to 
the volunteers of the country, that he withdraw 
the amendment, letting it come back afterwards as 
an independent proposition, and permitting justice 
to be done to the forty-third regiment of lowa vol- 
unteers, and to all other regiments members of 
which are over forty-five years of age. 

Mr. WASHBURNE. I object to all 
ce bate, 

The SPEAKER. This debate is by unanimous 
consent, the previous question having been de- 
manded, 

The previous question was seconded, and the 
main question ordered; which was on the adoption 
of Mr. Hotman’s amendment. 

Mr. HOLMAN demanded the yeas and nays. 

The yeas and nays were ordered 

ry ~ , 1 

The question was taken, al dit was decided in the 
affirmative—yeas 64, nays 47; as follows: 

YEAS—Messrs. Aldrich, William Allen, Wiltlam J. 
Allen, Alley, Ancona, Arnold, Ashley, Babbitt, Bingham, 
Blake, Clark, Clements, Colfax, Conway, Cox, Cravens, 
Crittenden, Dawes, Dunlap, Edgerton, Eliot, ‘Thomas A. 
D. Fessenden, Gooch, Granger, Grider, Gurley, Harding, 
Harrison, Holman, Johnson, Julian, William Kellogg, Ker 
rigan, Killinger, Kuapp, Lazear, Mallory, Morris, Nobie, 
Odell, Olin, Pendleton, Porter, Potter, Alexander H. Rice, 
John Hl. Riese, Shellabarger, Sherman, William G. Steele, 
Stiles, Francis Thomas, Van Wyek, Vibbard, Voorhees, 
Wadsworth, Walker, Wallace, Ward, Washburne, Wha- 
lev, Chilton A. White, Wilson, Windom, and Wright—é64. 

NAYS—Messrs. Baily, Baker, Baxter, Biddle, Buffinton, 
Calvert, Campbell, Casey, Chamberlain, Frederick A. 
Conkling, Crisfield, Davis, Dunn, Haight, Llooper, Horton, 
Hutchins, Kelley, Loomis, Lovejoy, Low, McKean, Me- 
Knight, McPherson, Maynard, Mitchell, Moorhead, Justin 
S. Morrill, Nugen, ‘Timothy G. Phelps, Pike, Pomeroy, 
Price, Riddle, James 8. Rollins, Sargent, Sedgwick, Shef 
ficld, Smith, Stevens, Stratton, Benjamin F. Thomas, 
Trimble, Trowbridge, Van Horn, Verree, and Worcester 
—47. 

So the amendment was adopted. 

Mr. OLIN. I move to reconsider the vote by 
which the amendment was adopted; and in doing 
so | desire to say a word. 

The SPEAKER. 

Mr. STEVENS. 
now adjourn, 

The motion was agreed to; and thereupon (at 
five minutes past four o’clock, p. m.) the Flouse 
adjourned. 


further 


Debate is not in order. 
I move that the House do 


IN SENATE. 
Tvuespay, January 27, 1863. 

Prayer by Rev. R. McMurpy, D. D., of Ken- 
tucky. 

The Journal of yesterday was read and approved. 
EXECUTIVE COMMUNICATION. 

The VICE PRESIDENT laid before the Sen- 
ate a message from the President of the United 
States, transmitting a report of the Secretary of 
State, communicating, in compliance with a reso- 
lution of the Senate of the 13th instant, a copy of 
the correspondence respecting the capture of Brit- 
ish vessels sailing from one British portto another, 
having on board articles contraband of war in- 
tended for the use of the rebels; which was referred 
to the Committee on Foreign Relations, and or- 
dered to be print d. 


PETITIONS AND MEMORIALS. 

Mr. HARLAN presented resolutions of the 
Board of Trustees of the lowa Agricultural Col- 
le ve, remonstrating against the abolishment of tha 
Department of Agriculture; which were referred 
to the Committee on Patents and the Patent Office. 

REPORT FROM A COMMITTEE, 

Mr. MORRILL, from the Committee on the 
District of Columbia, to whom was referred the 
bill (H. R. No. 468) to extend the charter of the 
Alexandria and Washington Railroad Company, 
and for other purposes, reported it witl 
ments. 


nme nd- 


BILLS INTRODUCED. 
Mr. HOWAKD 
consent obtained, leave to introduce a y 
188) to change the times of holding the circuit and 
district courts of the United States in the several 
districts of the s ith circuit; which was read 
twice by its title, and referred to the Committee 
on the Judiciary 


asked, and by unanimous 


Hi (Ss. 


+0 








> 
26 
| 1 { | J snd by unanimous consent 
uce a 1(s. No. 491) for 
{ Kittery and PI 
i { A ad twice by 
rred to the Committee on N 
Mr. POMEROY asked,and by unanimous con- 
ed, leave to introduce a bill (S. No. 
ie4) su ementary to ** An act providing forthe 
zauion of the milit ry establishm« nt,’ 
\ucust 1s61: which was read twice 
, and referred to the Committee on Mil- 
y Affairs and the Militia. 
\] W iL. SON, of Massachusetts, asked, and 
unanimous consent obtained, ieave to intro- 


| eab 5. No. 490) to authorize contracts to 
| e made with such States as may advance the pay 
ind otments of the volunteers ind miulitia in the 
ery of ‘ United States; which was read 
\ nd referred to the Committers 


n Military Affairs and the Militia. 


REMOVAL OF MINNESOTA INDIANS. 


SON. I move to sus 1] 





nt ed to have precedence. 
Vir. WILKINSON. We can dispose of both 


wemorning nour, 


Mi LANE, of Kansas. Weare ready to vote 
e bill I reter lo, I hope the motion of the 
r from Minnesota will not be agreed to. 
Let us dispose of the bill which is the unfinished 
‘ f the morning hour. 
Mi BROW NING and Mr. HALE. Let us 
d 30 « ) or business at any rate. 
he motion of Mr. WILKINSON was not 
d to 
PAY OF PAYMASTERS CLERKS. 
Ir. HALE submitted the following resolution; 
which was considered by unanimous consent, and 


That the ¢ 
{ praequire 


ymmitree on Naval Affairs be in 
into the expediency of increasing the 


mmpensation of paymasters’ clerks in the Navy. 


BOUNTIES FOR REENLISTMENT 


Mr. BROWNING submitted the following 


resolution; which was considered by unanimous 
consent, and agreed to: ' 

R ‘ Chat the Committee on Military Affairs and 

t Militia instructed to inquire into the expediency: 1. 

uth e President to offer to volunteers now in 

vice of the Government such bounty as, in his judg 

niand discretion, may be deemed necessary to secure 

th tment ot such volunteers into the service of the 

{ 1 Stat liter their present term of service shall have 

x d 2 xpedienecy of authorizing the President 

uch bounty for reénilistmentof such volunteers for 

en ny longer orshorter term of service, as he may 

» his di etion determine 3. ‘The expediency ot provid 

g iy vi filling up the volunteer regiments now in th 

rvice of the United States, either by enlistment or draft, 

s may be deemed most efficient tor the accomplishment of 


MESSAGE FROM THE HOUSE. 


House of Representatives, 


trom t 


A me 
Mr. Erueriper, its Clerk, announced that the 
Hiouse of Representatives had passed the follow- 


g¢ bills and joint resolution, in which it requested 


ence 


ie concurrence of the Senate: 

A bill (No. 659) to provide ways and means for 
the support of the Government; 

A bill (No. 665) making appropriations for the 
service of the Post Ofice Department during the 
fiscal year ending the 30th of June, 1864; 

A bill (No. 699) for the relief of Lieutenant 
Herman Tuerek; and 

\ joint resolution (No. 118) to revive ** An act 


cure to Ave office rs and men actually ¢ mployed 

) the Western department or department of Mis- 

sour their pay, bounty, and pension, and for 
irposes.’’ 


The message further announced that the House 


otner pr 


had passed the following bill and resolution of the | 


Senate; 


A bill (No. 437) 


2 
< £ 
- 
if t 
q “+ 





Mr. WILKIN pendall prior 
rsfor the purpose of taking up the bill (S. No. 
$18) for the removal of the Sisseton, Wah iton, 
Vedawakanton and Wahpakoota bands of Sioux 
indians, and for the disposition of their reservy 
in Minnesota and Dakota 
Mr. LANE, Kansas. I hope the Senator 
from Minnesota will not press that motion. A 
; iv a similar purpose in regard to the Indians 
of Kat is comes up as the unfinished business of 
t morning hour of ye sterday, and we are ready 
»vote uponit. I hope he will not press this mo- 
n. it will allow that bill to come up. It ts 


to amend the actentitled ‘‘An | 
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act to amend the act of the 3d of March, 1837, 
entitled ‘An act supplementary to the act entitled 
‘An act to amend the judicial system of the 
United States.’ ”? 

A joint resolution (No. 125) supplementary to 
the act entitled ‘*An act to provide for the im- 
prisonment of persons convicted of crime in the 
criminal courts of the Districtof Columbia,” ap- 


prove d January 6, 1363. 

The » further anfounced that the House 
of Representatives had agi to the amendment 
of the Senate House (No. 568) 
to provide for the printing of the annual report 
of the banks of the United States. 


messave 
eed 


to the bill of the 


BILLS BECOME LAWS. i 


The me lso announced that the President 
of the United States had apy 
the 23d instant, the following acts. 


An act (H. R. No. 359) for the 


ssarvea 


relief of John 


B. Motley. 

An act (H.R. No. 611) making appropriations 
for the support of the Military Academy for the 
year ending the 30th of June, 1864. : 


HIOUSE BILLS REFERRED. 
The following bills and 
the House of Re 


joint resolutions from 
pre sentalives were seve rally read 


twice, and referred as indicated below: 

A bill (No. 659) to provide ways and means 
for the support of the Government—to the Com- 
mittee on Finance. 


A bill (No 


service of the 


. 665) — 1g appropriations for the 
Post Off , Department during the 
fiscal year ending the 30th of June, 1864—to the 
Committee on Finance. 
A bill (No. 699) for the relief of Lieutenant 
Herman ‘Tuerck—to the Committee on Pensions. 
A joint resolution (No. 118) to revive ‘*An act 
tosecure to the officersand men actually employed 


in the Western department or department of Mis- | 


souri, their pay, bounty, and pension, and for other 
**to the Committee on Military Affairs 
Militia. 


COMMITTEE 
Mr. LATHAM. 


ceed to the 


| urpnoses 
and the 
ON AGRICULTURE. 

I move that the Senate pro- 
consideration of the resolution I of- 
fered yesterday, on the subject of the Porter 
court-martial, 

The VICE PRESIDENT. The Senator from 
California moves to postpone all prior orders for 
the purpose of proc eeding to the consideration of 
the resolution indicated by himself, and it will be 
viel 
Mr. HARLAN. 


ifornia to vive 


I ask the Senator from Cal- 
way soas to allow me to submita 
} solution. 


Mr. LATHAM. 

Mr. HARLAN. 
tion: 

Resolved, That the rulesof the Senate be so amended as 


to authorize the appointment of a standing Committee on 
Agriculture. 


Certainly 


I offer the following resolu- 


If there is no objection I ask for its considera- 
tion now. 

Mr. HALE. Let it lie over. 

Mr. COLLAMER. By the rules it must go 
over. 

The VICE PRESIDENT. Ifobjected to. 
rules require one 
therein. 

Mr. SHERMAN. 


ago; I gave notice 


The 


day ’s notice to make any change 


that this resolution would be in- 

troduced, and therefore it comes in under the rule. 
The VICE PRESIDENT. Notin the impres- 

sion of the Chair. 

is thata notice given by the Senator from Ohio 

cannot affect the action of another Senator. 


Mr. SHERMAN. Then, 


pone all prior orders, and proceed to the consider- 
ation of the resolution of which | gave notice. 

The VICE PRESIDENT. 
ing given notice, can call up such a resolution. 

Mr. SHERMAN. If I have the floor and have 
a right to do so, | now make that motion. 

Mr. HALE. 
from Ohio that he cannot get around the difficulty 
in that way; because the rule that excludes the 
consideration of a resolution the day it is offered 
is in force, and this is a peculiar provision in re- 
lation to the alteration of a rule; and giving notice 
that he intends to offer it ever somany days before- 
hand, does not cut off the operation of the rule 


rroved and signed, on 4 


I gave that noticetwo weeks | 


The impression of the Chair | 


to accomplish the | 
purpose of the Senator from lowa, | move to post- | 


The Senator hav- | 


I wish to suggest to my friend | 


Januar y 27, 


ee ich anced ia at a resolution shall not be con- 
sidered on the day that it is presented. 

Mr. HARL AN. I hope that my friend, the 
Senator from Ohio, will waive his motion. It was 
by the courtesy of the Senator from California that 
1 obtained the floor to introduce the resolution. 

Mr. SHERMAN. I will waive it. | only 
wished to act in deference to the wishes of the 
Senator. 

The VICE PRESIDENT. The resolution will 
be regarded as having been received, and will lie 
over. 


TRANSPORTS FOR BANKS'S EXPEDITION. 
Mr. HALE. 1 move that the Senate postpone 


all other orders for the purpose of proceeding to 
the consideration of the resolution | introduced 
on Wednesday last, in relation to a report made 
by some gentlemen of this body appointed to 
investigate the proceedings of those engaged in 
furnishing vessels for the Banks expedition. 
The VICE PRESIDENT. The Senator from 
New Hampshire moves to postpone all prior or- 
ders for the purpose of proceeding to the consid- 


| eeation of the resolution indicated in bis motion. 


Mr. LATHAM. I thought, sir, by the court- 
esy of the Senate I would be entitled to the floor, 
afier giving w ay to the Senator from lowa for the 
purpose of introducing in regular order his reso- 
lution. 

The VICE PRESIDENT. When a Senator 
yields the floor, he yields it unconditionally. 

Mr. LATHAM. I[hope the Senator from New 
Hampshire will let my motion be put. 

Mr. COLLAMER. I cannot but object, in 
common court esy in the Lody » to suc h a course 

of proceeding as is proposed here. The Senator 
from California obtained the floor, and proposed 
to call up a certain resolution introduced by him. 
At the request, and by courtesy, he gave leave to 
the Senator from lowa to introduce a resolution 
which has been laid over. Now, 1] think the Sen- 
ator from California is entitled in all courtesy to 
the floor to consider the motion which he made, 
as he gave way merely in courtesy. 

. HALE. I willonly say, in answer to that, 
the at 1 am sorry the se nsibilities of my excelle nt 
friend from Vermont have not been excited be- 
fore. The law has been ruled upon me by you, 
sir, [the Vice Presipenr,] this very session, re- 
peatedly, and it did not excite the tender sympa- 
thies or sensibilities of any 

Mr. COLLAM ER. ] hh; ippen to make my ob- 
jection when I think about it. 1 make it on this 
occasion, and did not notice the others. Ido not 
choose to be censured because I did not notice it 
then. 

Mr. HALE. I should think that I was,and am, 
wanting exceedingly in taste, if Lundertook to cen- 
sure the Senator from Vermont. | only state the 
fact, and a notorious fact. 

Mr. COLLAMER. Let me say one word. If 
the gentleman does not choose to give way for the 
courtesies of i desire that he shall 
keep the floor, and | wish my remarks to go for 
nothing. I thought as soon as it was brought to 
his attention he would with very great pleasure 
vive place to the gentleman from California, who 
had taken the floor before; but if he will not, l 
have nothing more to say. 

Mr. HALE. Mr. President, I of course stand 
iva very awkward situation, when the Senator 
from Vermont, after having taken a little miff at 
what I said, gets up and undertakes to be so mag- 
nanimous tome. The fact is, | wanted neither 
his reproof nor his magnanimity. 

Mr. COLLAMER. lLask no favors of you. 

Mr. HALE. I stand here a Senator; the Sen- 
ator from Vermont is no more,and I am no less; 
and I do not choose to be lectured by anybody for 
anything. I discharge my duties here according 
to the convictions of my own understanding; and 
I do not ask for myself any law nor, any ruling 
that is not distributed to every other me »mber. 
W hat is distributed to every other member I ask 
for myself, and do not choose to be lectured by 
anybody for insisting upon it; but whether Lam 
lectured or not, I will insist upon it. Having said 
this much I do not care what the Senate dc, but 
I ask for a vote. 

The VICE PRESIDENT. The question is on 


postponing all prior orders for the purpose of tak- 


P one 


this occasion, 


ing up the resolution indicated in the Senator’s 
: motion, 


j 


aye ators 


emi. ical 


iy ae tyeeey 


eae 


a ee 


Mr. SUMNE R. Which resolution—the reso- 
lution of the Senator from New Hampshi ire? 

[The VICE PRESIDENT. The 
the Senator from New Hampshire. 

Mr. SUMNER. I hope that will be done. 


The motion was not acreed to. 


resolution of 


PORTER COURT-MARTIAL. 
Mr. LATHAM. 
take ap the resolution which I 
Tne VICE PRESIDENT. 
be read. pe 
The Secretary read it, as follows: 
Resolved, That the President of the United States is re- 
specitully reque sted to transmit to the Senate a copy of the 


record and ¢ | proceedings relating to the court-martial ot 
Mauior Gene a Fitz John Porter of the United States Army. 


The VICE PRESIDENT. 
upon taking up the resoluuion. 

M:. HALE. I wish to speak to that question. 
We have three or four weeks left of this session; 
there are a great many practic al measures before 
the Senate that ought to be considere od: 
say to the Senator from California and to the 
ate that this business of calling for 


I] now renew my motion to 
offe red ye -sterday. 
The resolution will 


The question is 


and letme 
Sen- 
records of 
courts-martial and constituting the Senatea court 
of error, to siton proceedings of courts-martial, 1s 
of modern introduction. It w und re- 
sisted uniformly, up to a very late period, and it 

will be anevilexample. If the Senaie undertake 
, they usurp a prerogative that 
belong to them. They may = as well send to 
the Supreme Court or to the cireuit court and ask 


the 


yas resiste d, 


to doit does not 


for the proceedings in any criminal case as they 
may ask for the proceedings of courts-martial. I 
will ask for the veas and nays on the motion to 


take up this resolution. 


The yeas and nays were ordered. | 

Mr. LATHAM. My reply to the Senator 
from New Hampshire is, that | have butimit ited 
him. There is no member of this body who calls 


for the proceedings of more boards than the hon- 
orable Senator from New Hampshire; and if itis 
not for the having the record before 
the country In & proper manner, 1 cannot for the 
why he so often introduges 
resolutions of that character. The very motion 
have now made— 
which was voted down by the Senate—had for 
its object the very same thing that] now propose 
in ‘eataiies ine this resolution. 


purpose of 


life of me conceive 


he made anterior to the one I 


I do not propose to discuss this resolution. I 
am perfectly willing to take the vote of the Senate 
upon it and abide by its oe: If the 
should take up the resolution, | do not then 
pose I am perfectly willing that 
the Senate shall act upon it in order that we may 
proceed to the consideration of the subjects which 
the Senator from New Hampshire says are so 
very urgent. 

Mr. HOWARD. I hope the motion to tals 
up the resolution of the Senator from California 
will prevail, and [ hope the Senate will pass it. 
| see no improprie ty Ww hatever in calling upon the 
Executive for a copy of proceedings, or 
any papers that he has in his possesston 
sub ject to the public interest; and, from what | 
know of these proceedings, 1 am quite well satis- 
fied that the interest which they contain in and 
of themselves is sufficient to juatify us in calling 
for them and publishing them to the world. | 

think it is quite time that all the facts which have, 
heen elicited by the court-martial in regard to 
General Fitz Jobn Porter should be laid before 
thecommunity, inorder that each man and woman 
who is able to read for himself or herself may 
read and understand them, and in Tanne that the 
country may see upon what ground itis that the 
sentence against that general isto be justified. | 
think myself the gfounds are qui ite sufficient, and 
that the court proceeded upon the soundest prin- | 
ciples of law. 

Mr. HALE. I am not going to occupy much 
time; but I want to call the. attention of the Sen- 
ator from Califoraia and the attention of the Sen- 
ate to some statements he made in reference to 
my course in this matter. 

Some ten or twe lve years ago, when the Senate 
sat in the other Chamber, and before the Senator 
from California was a member of the body, | made 
a motion to submit the proceedings of a naval 
court-martial to the Senate. It was resisted, and re- 
sisted by older members in the Senate, by Mr. Ben- | 
ten, by Mr. Davis, then of Mississippi, and voted | 


penate 
pro- 


to discuss it, 


those 


othe: 


THE CONG 


| 


| 
| 


~ 


down by ire y,and on the ground \ 
I iV s d > i ( l I Vind 
ti val ca rt ceed rs i il mat 
i but ive u y ve ad against them Ww 
there and 1 know wl es itor 
fers to or what his re ection is when he says I 
have introduced so many of these cal il have 
ot introdu | one, | k, in twelve vears; and 


rainst them when 
unk they are 
introduced. 

this 


the y 
improper 
Th 


morning 1s 


have beer 
I think they 
tion I 


nothing f 


introdu ed. ‘ 
ought not » ve 


desired to call 


sort. Itisa 


resolu 


the resolution in relation 


to a report of a commi of this Senate, and not 
the proceedings of a court-martial, 

l entirely agree with my friend from Michigan 
that when the facts ar id before the country, 
isthey willbe whether wu rder them to be printed 


or not, the ify the findings of that 
unless they nay 
v 


‘nee was too light. H 


country Wilt ju 


court-martial, be of opi 


ion that 
ng said this much, 
matter. 


Mr. SUMNER. I see no 


re od that can come 


from tie printing of a { S mass of evide nee. lt 
must be a very Volumine document indeed, 
covering a great many hui dred pages; and l do 
nots how it can re 1 suntry very exten- 
sively unless the Senate take the additional ex- 
pense of multiplying . Are Senators pre- 
pared for that | think not. I think therefore 
hat we had better deeii o proceed in the mat- 
ter at all. I sha vo v nst t ie consideration 


“the resolutio 


‘Mr. FESSENDEN. My in very 


lination is 


strong to vote for the resolution; for Ll avree with 
my friend from Michigan, and should be glad if 
every man in the cou ry vuld read this record. 
But the Yecord has be i printed: it is before the 
public; | have s aAcopy of it; it has been sent 
tome. Whether is tire cord kept by the court- 
nartial or not, or a detailed account of the pro- 
ceedings, | do not know 
Then the only question that arises is simply 
whether this is a system that w sucht to follow; 


whether we should eall for voluminous records, 


and pay for thew rinting mn irve numbers out 
of the public chest at the present time, when it is 
not possible that we can take | ny action upon 
them. ‘T _ itter is conclude: we have nor . 
Vising powell of any" kind or ion rintion; we can- 
not alter the thing by any action which we can 
take; we can pass no judgment upon it in any 
way;itis not Within our jurisdiction, Then the 


ques shall allow 


tice 


ot court 


tion arises, whether we the 


having voluminous records 


nrac- 
to frow up here of 
rtial (bec 


s-ma ause the 


senate or 


party tried wish 
the House of 


into 
ind printed in large numbers at 


) brought into the 


l 
> . t . 
Representatives, 


the publicexpense. ‘This is the simple principle. 
Mr. TRUMBULL. ‘The McKinstry court- 
martial sat all winter at St. Louis, and their pro- 


ceedings would sd an immense volume 

Mr. FESSEN DE! Although Is 
desirous to vote for this 
think it would be 
ment to have 


hould ve very 
hough | 
@ for the publie senti- 

forward 
and printed; although I think, as a matter of pol- 
icy, it would be a good 
resolut simy ly 


made about it by the 


resoiution; a 
a good thin 


this information brought 


to pass t 


that will be 


ior us His 


thing 


ion to prevent the noise 


people interested to make a 
re rard to 
anybody 


houen a 


noie whenever 
evervti 


they gwveta < 


Admini 


else does throughout the 


hance 


, 
ung tration does, o1 


countrv: alt 


that has got to be met, and in a political point of 
view or party point of view, so far as the Admin- 


istration Is concerned, would be a very good 
thing for us to bring this record here and pay 
money to have it printed; yet I do think—and | 


this because I am familiar with the 


say 


ings, having 


proceed- 
read them carefully, and believe that 
the resultis most amply justified by the 
and could not have been 
court that was an hon t, under clr- 
cumstances, bee I believe the precedent to be 
a very bad one, and would lead to great expense, 
I cannot violate my previous notions about it by 
voting for this particular resolution. 

Mr. LATHAM. I think it is proper I should 
say to the Senator from Maine, so far as my own 
conduct is concerned in introduc ing the 
tion, that it was not governed in any respect by 
any political or partisan purposes. ‘I re gard this 
case as a great leading case. It will be recorded 
as such in : the future history of the country; and 


testimony, 


otherwise before any 


st one—ye the 


ause 


re solu- 


RESSIONAL GLOBE. 


I nk it rightand proper that this Senate, which 

he niirmation of alimiiitary apy ments, 

i which has under its immediate consideration 

questions relating to the military serv! und 

juct of its officers, should be putin posses- 

sion of the record, and that we should print e 
record connected with the case. I have nothu 

to say as to the merits or demerits of the jude- 

ment. It is not my purpose to elicit a discussion 

on that question. [tis furthest from my intention 

so to do. I merely thought it proper that the 


nec ple of the country, and that 


the Government 


should be in possession of the record of a case of 
such great importance as this is; and that they, 
as the Senator from Michigan says, m eht read it 


for themselves, and pass their own judgme 
its justice or injustice, . 
Mr. FESSENDEN. I will ask the S 
he does not know that the record has been } 
Mr. LATHAM. Ido nat. 
Mr. FESSENDEN. 1 have 
myself; Ido not know where 
Mr. LATHAM I never 
not know it was printed 
Mr. FESSENDEN 
Short-hand r¢ 


aipie 


sens ito 


received a 
from. 
saw a copy. 


} 
, 4nd a recor 


porters were present, 


opportunity to getlatit 


in that way. 


AATHAM. 


be ke pt 


Mr. I 


| have seen asyne ps st 


tupon 


r 


by newspaper reporters for the different pr . 
but [ did not regard that as an accurate orc 
story of the trial. 


Mr. 


quite Vv 


FESSENDEN, 
oluminous in extent, professing to be 
accurate I de not 


its; wi from, or 


1 received a 
report. know 


ere it came 


Who sent it to me 
anything of the kinds but L took it for 
affair; 
1 country. 


LATHAM. Ih 


be an open atany rate, the iacts are 


ave never 


rranted 


anyloioe ibe 


printed ? 
cony 
I did 
Ihe trial was an open one. 

was 
d could 
taken 
reel 


} 
amphiet, 


Lo 


leaf . 
belore 


seen such a 


document. 

FOSTER. Mr. President, | am one o 
those who think that Congress have very little to 
lo with the command of the Army. Neither tht 
body nor the other House, nor both together, in 
my judgment, have thority to command the 
Army of the United States, or to direct the move 
ment of its forces in the field. I believe that e 
President of the United Stat ts the Command 
in-Chief of the Army and Navy, and that tie less 


Congress undertakes to interfere 


with 


that fune- 


I be- 


tion the better for us and for the eountry. 
lieve further that nr rard to the proceedings of 
courts-martial or the trials of generals, Congress 


has very little todo. Neither in 
before 
of re the proceedings of court 
I think the Senate of 
upon to exercise any 
believing that the 
with this subject, 
a copy of the 
without expr 


VISINg 
the United States ts « 
power 
Senate 


whatever, 
have 


fore, 


| il wnte ao 2 y 
Suall Vole agmainst Caning 


ssing any for if 


opmion: 


3 





r parte trials 
committees of our own “el or by way 
martial, do 
alled 
There- 


nothing to do 


for 


proceedings of this court-martial, 
we were 


to call for this record with a view of expressing 


an opinion upon it, | it would be 


right 


Suppose 


courteous and to reserve our opinion 


but 


until 


we received it, so that we might see on which side 


of the question to decide. 


iwainst calling forthe record, | say nothing al 


iT 


{ 
if I 


As l propose to vole 


what my opinions would be respecting 
should ever see it. 

‘The question being taken by yeas and nays, 
resulted—yeas ]8, nays 22; as follows: 

Y EAS—Messrs. Anthony, Carlile, Davis, Dixon, Harlan, 
Harris, Howard, King, Lan Kansas, Latham, MeDou 
gall, Nesmith, Powell, Rice, Saulsvbury, Sherman, Wall, 
ind Wilson ot Missouri—ie 

NAYS—Mesers. Arnold, Browning, Collamer, Doolittle, 
Fessenden, Foot, Foster, Grimes, Hale, Harding, Hender 
son, Hicks, Lane of Indiana, Morrill, Sumner, ‘Ten Ey 
Trumbull, Wade, Wilkinson, Willey, Wilmot, and Wilson 
of Massachusettsa—22. 

So the Senate refused to take un the resolution, 


REMOVAL OF 
Mr. LANE, of Kansa 


the Cc onside ration ol Se 


KANSAS INDIANS. 


| move tr 
No. 


morn 


proces 
413, 


ng hour of yes 


nate Dili bel 


unfinished bu of the 
day. 

The motion was agreed to; 
sumed the c¢ 
providing for xtine 
Kansas, and the removal 
state, 

The bill was ordered to be engrossed for at 
reading; was read the third time and passed. 


Siness 


bill (S. ao 
Ind: titles 


ynsideration of the 


the « tion of 


and the Senate 
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5 


of the Indians olden Sali 


j to 


°° tne 


t - 
| 


’ 
ré 


13) 
in 
i 


hird 





S 
" 
l 





Aer 


en 
Ie 
_ 


was ame! ded so as tol 


fror I St , and for procuring them homes 


i 


REMOVAL OF MINNESOTA INDIANS. 


WILKINSON. 1 move that the Senate 
, t up the bill (S. No. 418) to provide for 
val of the Sioux Indians from Minnesota 

a! mot was agreed to; and the Senate, as in 

( ttee ofthe Whole, proceeded to consider the 
No. 418) for the removal of the Sisseton 

W ston, Medawakanton, and Wahpakoota 


of Sioux Indians, and for the disposition 


r reservatio) in Minnesota and Dak ola, 


' 


was reported from the Committee on In- 


eretary the Interior is authorized and hereby 
rm to and set apart for the Sisseton, Wahpa 
kanton, and Wahpakoota Indians a tract of 
land upon or near the Missouri river, and north 
urth parallel of latitude, sufficient in extent 
him to assign to each member of said bands eigl 
ft agricultural lands, the same to be well stocked 
iand water, and well adapted in eve pect! 
ral purposes ; and there is hereby appropriated from 
wary of the United States, out of any money vot 


ypriated, the sum_ol $100,000, to be charged 





tity fund of said Indians in the Treasury of the 

{ States, toenable the Seeretary of the Interior to ré 
mee iil ladians to their new homes, and establish them 

rursnits to the best advantage tor them 

| further enacted, ‘That the several tract 
| within the reservations of said Indians, upon which 
improvements, shall net be subject to pre 

ment, entry, or location, under any aet of 
( t but the same shall be subiectto sale in legal sub 
not exceeding one ball section of land, including 
vements, be sold under the direction of the Seere 
the Interior for the best price the same will bring, 

@ money arising from said sale be invested by the See 
the benefit of said Lodians in their new homes, 
tablishing them inagricultural pursuits: Provided 

ti mill be lawtul for said Secretary to locate any meri 

t is judividnal Indian of said bands, who exerted him 
ive the lives of the whites in the late massacre, upon 

inds on Which the improvements are situated, assign 

same to him to the extentof one hundred and sixty 


>be held by such tenure as is or may be provided 


ind be it further enacted, That the money to be 

annuatl yproprinted for the benefit of the said Lndians 
be expended in such manner as will,in the judgment 
eiary of the Interior, best advance the said In 

in agricultural and mechanical pursuits, and enable 

to sustain themselves without the aid of the Govern 
And in such expenditure said Secretary may make 

nable discrimination in favor of the chiets who shall 
uind faithfulto the Government of the United States, 
d eflicient in maintaining its authoritv and the peace ot 


j 


Indiens. Said Indians shall be subject to the laws of 


United States and to the criminal laws of the State or 
I tory in which they may happen to reside, ‘They shall 

he subject to such rules and regulations for their gov 
ermiment as the Secretary of the Interior may prescribe, but 
t li be incapable of making any valid civil contract 
ny person, other than a member of their tribe, with 
out the consent of their agent. The Secretary of the Int 
hall also make reasonabie provision for the education 
d loditans according to their capacity and the means 
{ coumand, 


And to insert in lieu theseof the following: 
iit the President is authorized and hereby directed to 
assign to and set apart for the Sisseton, Walpaton, Meda- 
wrkanton, and Wahpakoota bands of Sioux Indians, a tract 
of unoccupied land outside of the limits of any State, suf 


ficieut in extent to enable him to assign to each member oi 
anid bands (who are willing to adopt the pursuit of agricul 
tu eighty acres of good agricultural lands, the same to be 
“ uapted for agricultural purposes. Aud there is hereby 
appropriated from the Treasury of the United States, ont of 
' ney not otherwise appropriatt 1. the surm of $100,000 
harged to the nnuity fund of said Indians in the 
Treasury of the United States, to enable the President to 
remove said Indiausto their new homes and establi-lh them 
in agricultural pursuits to the best advantage tor them 
: ”. 4nd be it jurther enacted, That the several tracts 
of land within the reservations of the said Indians shall be 
surveyed, under the direction of the Commissioner of the 
ieral Land Office, into legal subdivisions to coutorm to 
the surveys of other public lands. And the Secretary of 
i Interior shall eause each legal subdivision of the said 


lands to be appraised by discreet persons to be appointed 
by him for that purpose. And in each instance where there 


are improvements upon any legal subdivision of said lands 

improvements shall be separately appraised. But no 
portion of the said lands shall be subject to preémption, 
settiement, entry, or location under any act ot Congress, 
unioss Wie party preéaipting, settling upon, ol locating any 
portion of said lands shall pay therefor the tull appraised 


value thereof, including the value of the said improvements, 
under such regulations as hereinatter provided. 
Sec. 3. .4nd be it further enacted, That alter the survey 
ofthe said reservacion the same shall be open to preémption, 
niry, and settement in the same manner as other public 
Provided, That before any person shall be entitled 
uter any portion of the said lands, by preémption oroth- 
erwise, previous to their exposure to sale to the highest bid- 
der, at public outery, he shall become an actual bona fide 


settler thereon, and shall conform to all the regulations now 
provided by law in cases of preémption; and shall pay, 
withih the term of one year from the date of his settlement, 
the full appraised value of the Jand, and the improvements 
thereon, to the land officers of the district where the said 
lands are situated. And the portion of the said reservations 
which may not be settled upon, as aforesaid, may be sold 
at public auction, as other public lands are sold, after which 
they shall be subject tosaleat private entry, as other puodiie 
lands of the United States, but no portion thereof shall be 
sold for a sum less than their appraised value before the 
ist of January, A. D. 1865. 

Sec. 4. and be it further enacted, That the money aris- 
ing from said sale shall be jivested by the Secretary of the 


[Interior for the benefit of said Indians in their new homes 
in the establishing them in agricultural pursuits: Provided, 
That it shall be lawful for said Secretary to locate any mer 


itorious individual Indian of said bands, who exerted him- 
elf to save the lives of the whites in the late massacre, upon 
said lands on which the improvements are situated, assign 
ing the same to him to the extent of one hundred and sixty 
acres, to be held by such tenure as is or may be provided 
by law. 

Sec. 5. And he it further enacted, That the money to 
be annually appropriated for the benefit of the said Indians 
shall be expended in such manner as will, inthe judgment 
of the Secretary of the Interior, best advance the said In 
dians in agricultural and mechanical pursuits, and enable 
them to sustain themselves without the aid of the Govern 
ment; but no portion of said appropriations shall be paid 
in money to said Indians. And in such expenditure, said 
Secretary may make reasonable discrimination in favor of 
the chiets who shall be®ound faithful to the Government of 
the United States and efficient in maintaining its authority 
and the peace of the Indians. Said Indians shall be sub- 
ject to the laws of the United States, and to the criminal 
laws of the State or Territory in which they may happen 
to reside. They shall also be subject to such rules and reg- 
ulations for their government as the Secretary of the Inte 
rior may prescribe ; but they shall be incapable of making 
ny valid civil contract with auy person other than a na 
tive member of their tribe, without the consent of their 
agent. ‘The Secretary of the Lnterior shall also make rea- 
sonable provision tor the education of said Indians, accord- 
ing to their capacity and the means at his command. 


The VICE PRESIDENT. The question is on 
the amendment reported by the committee in the 
form of a substitute. 


Mr. HARLAN. I move to amend the third | 


section of the substitute, in the second line, by 
changing the word ‘* reservation’’ to ‘* reserva- 
tions.”’ It was an oversight of the Clerk in draw- 
ing the bill. 


The VICE PRESIDENT. Thatisamere verb- 


al amendment, and will be considered as agreed | 


to if there be no objection. 

Mr. HARLAN. I move further to amend the 
same section by adding to the en@*thereof the 
words, ‘‘ nor fora less price than $1 25 per acre, 
unless otherwise provided by law.’’ This amend- 
ment is agreed to, | believe, by the Senator from 
Minnesota, [Mr. Wirixinson,] who is a member 
of the Committee on Indian Affairs. 


‘Theamendmentto the amendment wasagreed to. 


Mr. HARLAN. In the nineteenth line of the | 


fifth section, 1 move tostrike out the words *‘ their | 


agent,’’ and to insert the words, ** the President;’”’ 
so that the clause will read: 
But they shall be incapable of making any valid civil con- 


tract with any person, other than a native member of their 
tribe, without the consent of the President. 


Mr. LANE, of Kansas. The Senator from | 


lowa is changing the rule that now holds. It 
should be ‘** without the consent of their agent, 


approved by the President.’’ That is the course | 


that is now pursued. 


Mr. HARLAN. [I think I shall stand by the 


amendment as it now is. Of course the President | 


will act upon the opinion that may be submitted 
to him through the proper Department. I think 
it is better to leave it as I suggested. 


The amendment tothe amendment wasagreed to. | 


Mr. FESSENDEN. I wish to ask a question 
of the Senator from lowa with reference to this 
matter. I will call his attention to the eleventh, 
twelfth, thirteenth, and fourteenth lines of the 
first section, in these words: 

And there is hereby appropriated from the Treasury of 
the United States, out of any money not otherwise appro- 
priated, the sum of $100,000, to be charged to the annuity 
tund of said Indians in the Treasury of the United States, 
&e. 

How does the Senator propose to charge it to 
that fund, when the fund seems to be disposed of 
for the current and succeeding year? 

Mr. HARLAN, It was not supposed by the 
committee that this law could be executed imme- 
diately. There will bea part of the annuities that 
will not be expended by the bill that was passed 
yesterday. There will be $50,000 of the annuity 
that would have fallen due to the Indians for the 


| coming year, unexpended by the provisions of the 


bill passed yesterday. The year following, there 
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ud: ** An act 
. . ' has 
he extinction of Indian titles to 


removal of the Indians 


January 27, 


will be due the Indians $150,000 more; and it was 
supposed by the commitee that this annuity, ora 
portion of it, could be appropriated in this way 
without bardening the Treasury. ; 

Mr. FESSENDEN. I do not see how the fund 
is to pay both, unless you look forward to coming 
years to take it out of the fund; at present we 
have appropriated nothing from the fund, except 
for the current and next year. If the Senator 
supposes we are to look forward beyond that, 
after that has been disposed of, it might possibly 
be done; but that would by so much diminish the 
amount the Senators from Minnesota seem to ap- 
prehend should be appropriated to the payment 
of damages in that State. You cannot apply the 
same fund to two purposes. 

Mr. HARLAN. I would have no objection to 
such a modification as would require the payment 
of part of the money to be made out of the pro- 
ceeds of the sale of their land. This bill provides 
for the sale of their reservations, and the proceeds 
of those sales are placed at the disposal of the 
Secretary of the Interior. If the chairman of the 


| Committee on Finance thinks it would be better 


to modify that provision of the bill soas to divert 
a part of the proceeds of the sales of the reser- 
vations to this purpose, I should have no objec- 


tion. 


Mr. FESSENDEN. I supposed it was an 
oversight, and I only suggested it to the Senator. 
If he is satisfied with it, | have no objection. 

Mr. HARLAN. [twas not an oversight. The 


| committee proposed to appropriate $100,000 of 








| 


j 
| 
} 


| 


| 


the annuities that fall due the coming year, and yes- 
terday an amendment proposed by the chairman 


| of the committee was adopted, appropriating two 


thirds of the annuities for the present year to in- 
demnify citizens of Minnesota for their losses. 
That would be two thirds of the annuity falling 
due this year and the coming year, leaving one 
third unappropriated that has already been appro- 
priated for the present coming year. It was sup- 
posed by the committee that this removal of the 
Indians could not take place immediately; that 
negotiations would be necessary; that a place 
must first be looked up for the Indians, and perhaps 
contracts made with other Indian tribes in order 


| to vacate lands for them; and that this consump- 


tion of time would carry us over until there would 


| be still other annuities due the Indians; and if 


not, it should stand merely as a debt, to be drawn 
out when it should fall due. 

Mr. FESSENDEN. Well, sir, I have no ob- 
jection to it, if the Senator is satisfied with it. 1 
have one more question to ask. I notice that on 
the sixth page there is a provision that a certain 
number of acres of land—one hundred and sixty 
—may be assigned to certain meritorious Indians: 

Provided, That it shall be lawful for said Secretary to 
locate any meritorious individual Indian of said bands who 
exerted himself to save the lives of the whites in the late 
massacre, upon said lands on which the improvements are 
situated, assigning the same to him to the extent of one 
hundred and sixty acres, to be held by such tenure as is or 
may be provided by law. 

I think the one hundred and sixty acres ought 
to be reduced to eighty, and there ought to bea 
reference to the former act to provide that but 
eighty shall be given under any act; otherwise it 
might be construed to give him eighty acres under 
that act and eighty under this. 

Mr. HARLAN. [think thatamendmentshould 
be made. 

Mr. FESSENDEN. I suggest to the Senator, 
as-he understands both bills, to move an amend- 
ment to secure that matter, and make it right be- 
fore the bill passes. 


Mr. WILKINSON. To remedy that diffi- 


| culty, I will move, in line nine of section four, to 


strike out “one hundred and sixty”’ and insert 
‘‘eighty,”’ and at the end of the section to add the 
following: 
And provided further, That no more than eighty acres 
shal] be awarded to any Indian under this or any other act. 
Theamendmentto the amendment wasagreed to. 


The VICE PRESIDENT. The question now 
recurs on the amendment of the committee as 
amended. 

The amendment as amended was agreed to. 


The bill was reported to the Senate as amended, 
and the amendment was concurred in. The bill 
was ordered to be engrossed for a third reading, 
was read the third time, and passed; and the tive 
wasamendedsoas to read: ‘A bill fortheremeval 
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of the Sisseton, Wahpaton, Medawakanton, and 
Wahpakoota bands of Sioux or Dakota Indians, 
and for the disposition of their lands in Minne- 
sola and Dakota.”’ 


SUSPENSION OF THE HABEAS CORPUS. 


Mr. HENDERSON. I move to postpone all 
yrior orders, and that the Senate take up House 
bill No. 634. 

Mr. TRUMBULL. Iam sorry to have to ob- 
ject to that, for I regard House bill No. 634, which, 
‘| believe, is the bill to provide for aiding the State 
of Missouri to abolish slavery, as very import- 
ant; but yesterday, just before the close of the 
session, or my mouon, House bill No. 591 was 
called up. 

The VICE PRESIDENT. If the Senator will 
nardon the Chair, that bill was the unfinished 
business that should have come up at one o’clock, 
but it escaped the recollection of the Chair. It is 
now before the Senate; but the motion of the Sen- 
ator from Missouri is in order to postpone it. 

Mr. HENDERSON. I insist on my motion. 
I have given way repeatedly. Yesterday morn- 
ing I gave way, expecting that a bill would not 
occupy more than fifteen or twenty minutes, but 
it excluded this bill for the day. If anything is 
to be done with reference to this matter, | desire 
that it shall be done as soon as possible. The bill 
I propose to take up, with due deference to the 
Senator from Illinois, is one, | think, of practical 
importance. The bill that he desires to have taken 
up in preference, as | understand it, is a bill in- 
demnitying the President and other officers for 
arrests that they have made. I do not apprehend 
that anything of a serious character demands the 
consideration of that bill at the present time, or | 
certainly would not interpose an objection to its 
being taken up at this moment. Our Legislature 
in Missouri will very soon adjourn. They have 
acted on this subject, and they have requested by 
a joint resolution immediate action on the part of 
Congress. I am acting, indeed, as I consider, 
under instructions, almost, from the Legislature 
on the subject. I think the matter contained in 
the bill referred to by the Senator from Illinois 
may very well be put off for a day or two. It 
certainly cannot do any very great injury. There- 
fore, sir, | must insist on my motion. 

Mr. TRUMBULL. I reported both of these 
bills from the Committee on the Judiciary, and 
am exceedingly anxious to have the attention of 
the Senate to each of them; but we have now the 
bill to indemnify the President and officers of the 
Government for arrests which have been made, 
before us, and we shall waste time by attempting 
to displace it by taking up the bill to which the 
Senator from Missouri refers. Many Senators 
who are friendly to that bill, 1 know, cannot vote 
to postpone the bill now before the Senate for the 
purpose of taking up the bill which the Senator 
from Missouri desires to have precedence. It will 
only weaken the strength of that bill to urge it at 
this moment. IL hope the Senator from Missouri 
will not press his motion. If he does I shall be 
compelled to ask for a division of the Senate upon 
it. As we have this bill before us, and as those 
of us whoare friendly to the bill he desires to take 
up wish to go on with this bill, ] think he had bet- 
ter not persist in his motion at this time. This 
1s now the order of the day. It was taken up yes- 
terday and left as the unfinished business, for the 
very purpose of going on with it to-day; and | 
hope the Senator will withdraw his motion. 
Mr. HENDERSON. 1 never was able to re- 
sist an appeal of this character, and I shall once 
more yield; but I give notice that I shall not do 
80 In the future. 

The Senate resumed, as in Committee of the 
Whole, the consideration of the bill (H. R. No, 
991) to indemnify the President and other persons 
for suspending the writ of habeas corpus, and acts 
done in pursuance thereof. The Committee on the | 
Judiciary reported the bill with an amendment to 
strike out all after the enacting clause in the ori- 
ginal bill, in the following words: 


Whereas, since the 4th day of March, 1861, the United || 
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States have beer in insu tionary and rebelliou 
dition, and t pu safety has required that the privilege 
ot the writ of cas pus should be suvypendes ina 
whereas dtring that tim thie privilege of the ‘ ud writ 
been several tim upended by the President of the United 
States, and sev irrests and imprisonments have t n 


place under and in consequence thereof; and whereas 


there is not entire unaninuty of opinion as to which branch 
ot the Government possesses the constitutional power t 


ha 


declare such suspension: The re, 


Be it enacted, &e., That all such suspensions, arrests, and 
imprisonments, by whomsoever made or caused to be made, 


under the authority ot the said President, shall be confirmed 


and made valid; it said President, Secretar i 

of Departinents,and all p who have be cone a 
in making sail arrests, or ind roradvising any such acts 
as aforesaid, are hereby indemnified and harged in re 

spect thereol, and all indictments, and information, acuion, 
suits, prosecutions, and proceeding wha mever col 

menced, or to be com iced vainst the tid Pres it 
or anv of the persons said in relat to the acts and 
matters aforesaid, or any of them, are hereby discharged and 
made void. 

Sec. 2. And be it further enacted, That during the exist 
ence of this rebellion the Pre en@®hal! be. nd is hereb 
invested with authority to de re the stuspension of the 
privilege of the writ of habe rpus, at such times and in 
such places, and with regard to such persons, as in his 


judgment the public safety may require 
And to insert in lieu thereof the following: 


That if any suit or prosecution has been or shall be com 
menced in any State court against any off . civilor mili 
tary, Or against any Oller person, forany arrest Or toiprison 
ment made or other trespas or wrongs done or committed 
at any time during the present rebellion, by virtue or undet 
color otany authority derived (rom or exercised by or under 


the President of the United States, and the ae nant shall 
at the time of entering his appearance in such court j 
such suit shall have been entered before the passage f 

act, then atthe nextsession of the courtin which sueh suit is 
pending, flea petition torthe removal of the cause for trial 
at the next cirenit court ofthe United States, to be holden in 
the district Where the suit is pending. and offer good and 
suflicient surety for | ginsuch court, on the first day 
Of Ls Session, COpit pprocess and other proces dings 
against him, an ) his apy ing insuch courtand eu 
tering special bailit . Spee a wus originally 
required therein. itshall then be the duty of the State court 
to accept the surety and proceed no further in the cause, and 
the bail that shall have been ori, iily taken shall be d 

charged; and such opi being filed as afore id in such 


court of the United States, the cause shall proceed therein in 





the saine manner as if it had been brought in said court by 
original process, whatever | ethea int pu or 
the dainages claimed.orv tever the citt ishipoft pal 
ties, any former liw to the contrary notw tanding : and 
any attachment of the goods « stare of the defendant by the 
Original process shall the goods Or ¢ ul sO attached to 
answer the final judgment I s em neras by tl laws 
of such State they w lhave bee | i toa WW pra 
judgment had it bee en dinthe courtin whieh the suit 
was commenced. And it shall be lawtul in any action or 
prosecution Which may be how pendin , Or hereatter com 
menced, bet ul State court wi \ Luise 
aforesaid, aiter fi | hie t, for e1 r party to remove 
and transfer, by appeal, such case during the session or term 
of said courtat which th uneshall have taken place, trom 
such court to the next circuit court of the United States to 
be held in the dist Lite Wire uchappeal s lt be taken, 
in nanner atoresaid; and its be the duty of the person 
taking such appeal to produce and file in the said circuit 
court attested copies of the process, proceedings, and judg 
ment in such cause ; and it shall also | coimpetent tor 
either party, Within six months atter the rendition of a judg 
ment inany su ul . oY Wril ot et or other proces 

to remove tli ime to the circuit court of the United States 


of that district in which such judgment shall have been ren 


dered; and the said cireuit courtshail thereupon proceed to 
try and determine the facts and the law in such action, in 


the same manner as if the sane had been there originally 
commenced, the idgment in such case notwithstanding. 


And any bail which may have been taken, or property at 
tached, shall be holden on the final judgment of the said 


cireult courtin st 1 action, in the sume manner as if no 
such removal and transfer lind been made, as aforesaid. 
And the State court from which any sueh action may be re 
moved and transierred as alorcsaid, Upon the parties giving 
good and suflicientsecurity for the prosecution thereot, shall 
allow the same to be removed { trausterred, and proceed 
no further in the ea Py !, however, That if tie party 
aloresaid tll fail duly to enter the removal and transier, 
as atoresaid, in the circuit court, agreeably to this act, the 


State court, by which judgment shall have been rendered, 
and from which the tr have been 
made, as aforesaid, shall be authorized, on motion for that 
purpose, to issue execution, and to carry into efiect any 
such judgment, the sane as if no such removal and trans 
fer bad been mad ind provided also, That no such appeal 
or writ of error shall be allowed in any action or prosecu 
tion where final judgment shall have been rendered in fa- 
vor of the defendant or respondent by the State court; and 
in any action or prosecution against any person, as afore 
sald, it shall be Jawful for such person to plead the general 
issue, and give this act aud any special matter in evidence. 
And if inary suit the plaintiffis nonsuited or judgment pass 
against him, the defendant shall recover double costs. 
Sec. 2. dnd be it further enacted, That in any su.t or 
prosecution against any person for any cause mentioned in 
the first section of this act, if judgment shal! be given against 


and removal shall 
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hed ndant or respondent, and it shall appear to the court 
before W i i iit or pros ition shall be tried that 
there Ww reasonable or probat tor the arrestor im 
" " t¢ mh wrong Which said suit was brought, 


rif it shall appear to said court that the defendant or re 


spondent conducted in good faith in mnaking such arrest or 
iprisoument, Or doing such act, such court shall order a 
proper certificate or entry to be made thereof, and there 
upon no execution shall issue or further proceeding be had 
rainst such defendant or respondent tor said cause of ac 
nor on said judgment, until alter the adjournment of the 
ie NeXt ensuing session ot Congre 
s 3. Af he it further enacted, Thatany suit described 
in the first section Of thisact, in which final judgment may 
be rendered in the circuit court, may be carried by writ of 


me Court, whatever may be the amoant 


Re 1. A he it further enacted, That no suit or prose 
ecutton shall be maintained for any arrest or imprisonment 
made, or other trespasses or wrongs done or committed at 


V time during the present rebellion, by virtue or under 
lor of any it tv derived mor exeretised by or un 
der the President of the United States, unless the same shatl 
have been commenced within two years next after such 


arrest, Imprisonment, tre pass, or Wrong may have been 
made or committed 


The PRESIDING OFFICER, (Mr. Crark in 
the chair.) The question is on the amendment 
in the nature of a substitute reported by the Com- 
mittee on the Judiciary. 

Mr. DAVIS. Mr. President, Iam oppose d to 
the original bill, and also to the amendment re- 
ported by the committee, and I shall proceed to 
rive my objections generally at some length. 
Presidentof the United States has promul- 
three of the most extraordinary and start- 
ing edicts that ever originated with any man who 
occupied the position of the Chief Magistrate of 
a free people. They are in the form of proclama- 
tions, dated the 22d and 24th of September, 1862, 
and the Ist of January, 1863; and he comes at 
length to profess to issue them by virtue of the 
power vested in him by the Constitution, as Com- 
mander-in-Chief of the Army and Navy of the 
United States, as fit and necessary war measures 
to suppress the rebellion. l propose to examine 
these most interesting papers in the light of that 
Constitution which he invokes as his authority. 


The Governmentof the United States is formed 


byawritten Constutution, by which all its powers, 
civil and military, are established and conferred 
upon it,and its different departments and officers, 
Separate and independent St iy’s, each of which 
possessed all the sovereign powers of Govern- 
ment, althouch united in a Confederation, vested 
in acommon Government portions of their politi- 
cal power, and formed a nation called the United 
States of America, the people of which acting by 
States, r itified and ado; ted the Constitution by 
which this Government was created. The posi- 
at this G@vernment does not possess and 
cannot exercise any power that is not vested in 
it by the Constitutions ts a plain principle spring- 
ing out of it as it was first formed and adopted. 


But our ancestors deemed this principle to be of 


such vital Importance, that, to place it beyond all 
doubt or question, they added these clauses as 
amendments to the Constitution: 


The enumeration in the Constitution of certain rights 


uot be construed to deny and destroy others retained 


; * "The powers not delegated tothe United States, nor pro- 
hibited by it to the States, are reserved to the States re- 
spectively, or to the peopl 2? 

The Supreme Court, in the case of Fairfax’s 
heir vs. Hunter’s lessee, (1 Wheaton, 304,) recog- 
nized this principle in these words: 

The Government of the United States can claim no 
powers Which are not granted by the Constitution ; and the 
powers actually granted must be such as are expressly given, 
or given by necessary implication.”’ 

In the same case, the court also decided— 

* "That it is perfectly true that the sovereign powers vested 
in the State governments by their respective constitutions 
remain unaltered and unimpaired, except so far as they 
were granted to the Government of the United States.” 

In the case of the United States vs. Fisher et al., 
(2 Cranch, 258,) the same court announces: 

‘It has been truly said, that under the Constitution, con- 
ferring specific powers, the power coutended for must be 
granted or it cannot be exerted.”’ 

Another inherent principle of the Constitution 
is, that it is the paramount law, which domi- 
nates all other law on every point where there is 


ice aS weg a 


t 











any conflict Rut this essential principle is also 
expressly declared by it in these clauses: 

‘This Constitution, and the laws of the United States 
w! | ) the shall be the su 
prem ww ort land; andthe judges in every State shall 
be boand the thing in ul stitution 
al s uN i ! Villista ing 

‘The Senators and Rey presentatives betore mentioned, 
and e meme of the several State Legislatures, and all 
executive and judicia siiaekes Waa as the United States 
and of the several! States, shall be bound by oath or affirma 


ion to support this Constitution.” 


Not only State constitutions and laws, but na- 


tional law, military law, and all other laws, so far 


as they are antagonistic to any principle of the 
Constitution, whether it be established by express 
} 


saanfruave or necessary implie lion, Vie ld and be- 


come of no fort e or effi et in our country. That 
is the supremacy of the Constitution of the Uni- 
ted States. In the distribution which it makes of 


ito three principal 


in each, those 


the powers of Gove 
departments, the powers it vests 
it withholds from the United States, from Con- 
gress, or the 
and liberties it ruaranties or reserves to the peo- 
] 


ronment i 


: President, or the States, and the rights 


ple, on these and all other matters for which it 
provides, it is, until altered and amended in the 
mode prescribed by itself, both the paramount 


and os hangeable law. 
expresses it with force, beauty, and truth: 

“The constitution of a State is stable and permanent, 
not to be worked upon by the tempest of the times, nor to 
rise and tall with the tide of events Notwithstanding the 
compctition of opposing interests, and the violence of con 
tending parties, it remains firm and immovable asa mount 
nin amidst the strife of storms, ora rock in the ocean amidst 
the raging waves.’’--Vanhorn’s lessee vs. Dorrance,2 Dail 
304 

The Constitution is the ark of American lib- 
erty. It provided for a se parate maristracy for 
each of the departments of the Government. It 
estublished limited leg 
them in Congress; 


Asa Pennsylvania judge 


> 


and vested 
still more, restricted executive 
powers, and conferred them on the President; and 
judicial powers commensurate with the 
the Government, and vested them in a Supreme 
and inferior courts. It blended none of the powers 
which it established among different departments 
or officers, except the treaty-making power is 
vested inthe Pre the S 

Pre sidentis alse di 
in-Chief of the 
Stat 


islative powers, 


dent and enate, and the 
signated to be the Commander- 
Army and Navy of the United 


The investiture of all other powers is in 
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separate departments and magistracy, which were 


designed to be checks upon each other. Whena 
power is vested, by express terms, in a depart- 
ment or officer, no other department or officer can 
claim it by implic ation, or by any other law; and 
when aright or fibe rty 1s, in expre ss langus we, 
guarantied to the people, it cannot be divested by 
any implication or by any other law. 

t was impossible to set forth in detail all the 
powers necessary to be conferred on the Govern- 
ment, and necessarily that was done in language 


So 
and by ierms more or less general. Those pow- 


scope o 
pe of 


neyo 


ers that were deemed to be ofgmost importance 
were both established and vested in the appropri- | 


ate department by express language; and the in- 
definite number and charac ter of powers which 
would be required to aid the Governmentand each 
one of its departments to execute those that had 
been conferred by direct terms, were provided for 
by this separate clause: 

* Congress shall have power to make all laws which 
shall be necessary and proper for carrying into execution 
the foregoing powers, and all other powers vested by this 
Constitution in the Government of the United States, orin 
any department or officer thereof.” 

Thus is established another important principle 
ofour Government, which is too often overlooked, 
especially in considering the extent of the powers 
of the President. He is notinvested by the Con- 
Stitution with a single auxiliary power, however 
necessary and proper to aid him in carrying into 

execution the most important powers conferred 
upon him by language expressing it, or necessa- 
rily importing it. All incidental powers for the 
President, for the judiciary, and for every officer, 
have first to be chosen by Congress, organized hy 
it in appropriate laws, and the particular depart- 
ment or officer authorized by its terms to usethem, 
before this can be done. These cardinal princi- 
sles of our Government, which I have stated, are 
all true beyond reasonable controversy. 
beacon-lights that will direct our minds to truthful 
conclusions through all the mazes of argument on 
every question arising on the President’s procla- 
metion. 


They are | 


| the organization and all its service. 


| enemy, and perform such other duties as may be 


_THE CON YG tESSION NAL GLOBE. 


i his edict of the 991 September the Preside nt 
declares that onthe Ist day of January ensuing— 


‘* All persons held as slaves within any State, or desig 
nated part of a State, the people whereof shall be in rebel 


lion against the United States, shall be then, thenceforward, 
and terever tree; and the executive Government of the 
United States, including the military and naval authority 


thereof, will recognize and maintain the freedom of such 
persons, and will do no act or acts to suppress such per 
sons, orany of them, in any efforts they may make for their 
actual freedom. 

‘That the Evectitive will, on the lst day of January, 
aforesaid, by proclamation, designate the States and parts 
of States, if any, in which the people thereof respectively 
shail then be in rebellion against the United States,”’ &c. 

Some two days previous to the publication of 
this proclamation, a delegation of political preach- 
ers, from a convention of their fellows held in 
Chicago, had come to this city on a mission to 
Mr. Lincoln, and had urged him to issue a proc- 
lamation to emancipate the slaves, which he then 
refused, but held to them this langus uve: ** Under- 

l raise no objec tions to it on legal or con- 
stitutional grounds, for I suppose I havea right to 
take any measures which may best subdue the enemy.”? | 

On the 24th September, two days after the date || 
of his first manifesto, Mr. Lincoln issued another, | 


in these words: 


stand, 


* Whereas ithas becéme necessary to callinto service not 
only volunteers, but also portions of the militia of the States 
yy draft, in order to suppress the insurrection existing in the 
United States; and disloyal persons are not adequately re 
strained by ordinary process of law from hindering this 
measure, and from giving aid and comfort in various ways 
to the insurrection. Now, therefore, be it ordered— | 

* First. During the existing insurrection, and as a necessary 
measure for suppressing the same, all rebels and insurgents, 
their aiders and abettors, within the United States, and all 
persons discouraging volunteer enlistinents, resisting militia 
drafts, or guilty of any disloyal practice, affording aid and 
comfort to the rebels against the authority of the United 
States, shall be subject to martial law, liable to trial and 
punishment by courts- martial or military commission. 

* Second. The writ of habeas corpus is suspended in respect 
to all persons arrested, or who are now, or hereafter during 
the rebellion shall be, imprisoned in any fort, camp, arsenal, 
military prison, or other place of confinement, by any mili- 
tary authority, or by the sentence of any court-martial or 
inilitary ecommission.”’ 


To make this latter proclamation effective, Mr. 
Lincoln, by his Secretary of War, two days 
thereafter, promulgated a series of subsidiary reg- 
ulations and orders. By the first he established 
‘*a provost marshal general’? for the United 
States, located his headquarters at Washington, 
and gave him the immediate direction and control 
of the whole corps of provost marshals. By the 
second, he ordained that one or more special pro- 
vost marshals should be established in each State, 
and should report toand receive instructions and 
orders from the provost marshal general. The 
third made it the duty of the special provost mar- 
shals to arrest all military deserters, and, upon | 
the warrant of the judge advocate, to arrest all dis- 
loyal persons subject to arrest under the orders 
of the War De »partme nt, to inquire into and report 
treasonable practices, seize stolen or embezzled 
property of the Government, detect spies of the | 


enjoined upon them by the War Department, and 
to report all their proceedings to the provost mar- 
shal general. The fourth authorizes special pro- 
vost marshals to call to their assistance any avail- 
able military force within their respective districts, 
orto obtain the aid of citizens, constables, sheriffs, | 


| or police officers, so far as may be necessary, un- | 


der such regulations as may be prescribed by the | 
provost marshal general of the War Department, 

with the approval of the Secretary of War. The | 
fifth provides for the payment of the expenses of 
The sixth, 
for the compensation of special provost marshals 
and for the payment of their traveling expenses 

And the seventh declares that ‘all appointments 

in the service will be subject to be revoked at the | 
pleasure of the Secretary of War. 

In conformity to his previous annunciation, Mr. 
Lincoln, on the Ist of January, issued his third 
proclamation, to carry into effect his first one, 
which it embodied in it as a preamble, and then 
proceeds: 

** Now therefore I, Abraham Lincoln, President of the 
United States, by virtue of the power in me vested as Com- | 
mander-in-Chiet of the Army and Navy of the United States 
in times of actual armed rebellion against the authority and 
Government of the United States, and as a fit and neces- 

sary War measure for suppressing said rebellior, do, on this 
Ist day of January, in the year of our Lord 1963, and in ae- 
cordance with my purpose so todo, publicly proclaimed for 
the full period of one hundred days from the day first above ] 
mentioned, order and designate as the States and parts of | 
States wherein the people thereof respectively are this day || 


January 27, 








in rebellion against the United States, the following, to 
wit,” &c. 

He then names all the seceded States except 
Tennessee, Western Virginia, and a small portion 
of Louisiana, which he reserves for the 


present 
from the 


operation of this edict, and proceeds: 

** And by virtue of the power, and for the purposes afore 
said, | do order and declare that all persons held as slaves 
Ww ithin said designated States and parts of States are, and 
henceforth shall be, free; and that the executive Govern- 
ment of the United States, including the military and naval 
authorities thereof, will recognize and maintain the free- 
dom of said persons. 

** And [ further declare and make known, that such per- 
sons of suitable condition will be received into the armed 
service of the United States to garrison forts, positions, 
stations, and other places, and man vessels of all sorts in 
said service.” 

This is the outline of the comprehensive scheme 
devised ostensibly to aid in suppressing a great in- 
surrection, and reduc ing the insurgents to obedi- 
ence to the Constitution and laws; but, in reality, 
to abolish negro slavery everywhere, and to sub- 
jugate and enslave every white man who inter- 
poses , by word or act, to prevent the Constitution 
from being violated and overthrown that it may 
be done. 

A very fruitful source of erroneous opinion as to 
the powers of our Government, and particularly 

| of the executive branch, is a recurrence to the 
monarchies and despotisms of Europe, or to gen- 
eral ideas of executive power as they are given 
in works on government, to ascertain and estab- 
lish the extent and nature of the powers of the 
President. Such a mode of argument is wholly 
fallacious, and leads to nothing but error. 

The Constitution names all the powers which 
it confers on the President, and the schedule is not 
large. It makeshim **‘ Commander-in-Chief of the 
Army and Navy of the United States, and of the 

| militia of the several States when called into the 
actual service of the United States.’’ It gives him 
power to ** require the opinion, in writing, of the 
| principal officer in each of the Executive Depart- 
ments upon any subject relating to the duties of 
their respective offices;’’ ** and to grant reprieves 
and pardons for offenses against the United States, 
except in cases of impeachment; > by and with the 
advice and consent of the Senate to make treaties, 
provided two thirds of the Senators present con- 
eur; and by and with the advice and consent of 
the Senate ‘* to appoint embassadors, other pub- 
lic ministers, and consuls, judges of the Supreme 
Court, and all other officers of the United States 
whose appointments are not herein otherwise pro- 
| vided for, and which shall be established by law,’ 
and **to fill upall vacancies that may happen during 
| the recess of the Senate, by granting commissions 
which shall expire at the end of their next ses- 
| sion.’’ ** Heshall from time to time give the Con- 
gress information of the state of the Union, and 
recommend to their consideration such measures 
as he shall judge necessary and expedient. He 
| may, on extraordinary occasions, convene both 
| Houses, oreither of them, and in.case of disagree- 
ment between them with respect to the time of ad- 
| journment, he may adjourn them to such time as 
| he shall think proper; he shall receive embassa- 
dors and other public ministers; he shall take care 
that the laws be faithfully executed, and shall 
commission all the officers of the United States.” 

This is the whole vocabulary of the powers con- 
ferred upon the President by the Constitution; 

' and he has not a single one beside, except those 
incidental and auxiliary powers which have been 
devolved upon him by laws of Congress. He 
might by law of Congress be authorized to declare 
when, where, and to what extent and duration 
the writ of habeas corpus should be suspended. It 
has often passed laws and suspended their oper- 
ation, but authorized the President, by his proc- 
lamation, to declare them to take effect on the 
occurrence of some event. By the act of 1795, 
Congress gave authority to the President to call 
forth the militia to execute the laws of the United 
States, suppress insurrections, and repel inva- 


| sions; and without such a law he has no authority 


to use that power for either of those objects. Con- 
gress, eo nomine, is given the power by the Con- 
stitution ** to provide for calling forth the militia 


| to execute the laws of the Union, suppress insur- 


rections, and repel invasions. ‘Section four, sr- 


| ticle four, reads: 


“ The United States shall guaranty to every State in the 
Union a republican form of government, and shal! protect 
each of them against invasion, any on application of the 
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Legislature, or of the Executive, (when the Legislature can 
not be convened,) against domestic violence.’?’ 

In expounding this clause, the Supreme Court, 
in the case of Luther vs. Borden, (8 Howard, 42, 
43.) decided that— 

‘¢ Under this article of the Constitution it rests with Con 
gress to decide What government is the established one in 
a State. For as the United States guaranty to each State 
a republican form ot Government, Congress must neces 
sarily decide what government is established before it can 
determine whether it is republican or not. 

« So, too, as relates to the clause in the above-mentioned 
article of the Constitution, providing for cases of domestic 
vivience. It rested with Congress, too, to determine upon 
the means proper to be adopted to fulfill this guarantee. 
They might, it they bad deemed it most advisable to do so, 
have placed it in the power of a court to decide when the 
contingency had happened which required the Federal Gov 
ernment to interfere. But Congress thought otherwise, and 
no doubt wisely, and by the act of February 28, 1795, vested 
this power in the President.” 

| refer to these clauses of the Constitution, and 
this decision of the Supreme Court, to strengthen 
my positions, that the President has no auxiliary 
and incidental powers until they are conferred 
upon him by Congress, and the extent of the dis- 
cretion of that body in relation to that class of 
powers. The President not only cannot without 
such authority call out the militia to execute the 
laws of the Union, to suppress insurrections, repel 
invasions, and protect the States against domestic 
violence, but he cannot officially recognize either 
of those states of case, and move against them 
with any military power, until Congress passes 
laws to give him thatauthority. Congress has the 
power, either to recognize all cases of resistance to 
the execution of the laws, of insurrection, of in- 
vasion, or domestic violence ina State. and to call 
out the militia to meet them, by suitable provisions 
in laws passed as such occasions might occur; or it 
could passa general! act, as that of 1795, providing 
for all cases, and confer the power, both to ascer- 
tain the particular occasion, and to call out the 
militia to meet it, either upon the President, the 
courts, or any other agencyit mightchoose to select. 
When there was a recognition of either case by 
any proper authority, and armies were raised for 


it, the President became their ** Commander-in- | 


Chief’? by the Constitution; and then, but not 
before, his right to act as such in the premises 
commenced. 

The President is clothed by the Constitution 
with a dual character. The executive power is 


vested **in a President of the United States of 


America,” by that title; and afterwards it is pro- 
vided that ‘*the President shall be Commander- 
in-Chief of the Army and Navy of the United 
States.’’? The first office is purely civil; the second 
is strictly military; and they are blended only in 
the person of the officer, not in power and duty. 
They are as distinct and separate as were the 
places of captain general of all the military forces 
of England, both at home and abroad, and em- 
bassador extraordinary and minister plenipoten- 
tiary to the States General, when they were both 
conferred upon the Duke of Marlborough by 
Queen Anne; orasthe Sec retary ofthe Interior De- 
partment and commissioner to negotiate a treaty 
with an Indian tribe, when they are united in the 
same individual. He has not a particle more of 
power as Commander-in-Chief because he is Pres- 
ident. Ifthe Constitution had not created the of- 
fice of Commander-in-Chief, by giving that desig- 
nation to the President, Congress, by law, would 
have made it; and it would have been filled by pres- 
idential nomination and the confirmation of the 
Senate, as the offices of all other generals are made 
and filled. A commander-in-chief, made in this 
manner, would have all the authority and every 
power implied by the term, and would be as much 
a commander-in-chief as thé President is, except 
that he holds the office by constitutional appoint- 
ment during his presidential term, The other 
would hold it during the continuance of the law 
creating it, and subject to removal by the appoint- 
ing power. Suppose the Constitution had made 
this omission, and it had been supplied by law, 
and the office had been filled by ordinary appoint- 


ment, and the incumbent had issued these edicts | 


of Abraham Lincoln, would not the nation have 


been struck with the most profound and indignant 
astonishment? 


The President seems to issue these proclama- 


tions in his blended character of chief executive | 


civil and chief military officer; or why are they 
signed ‘‘ Abraham Lincoln,’’ and countersigned 
thus: “*By the President: William H. Seward, 


Secretary of State???’ Is the Secretary of State 


also a dual officer, and S cretary both forthe civil 

and military chief? What clause of the Constit 

tion or law Invests him with this d | charac 
; ter? Or is he vorid — a fa | F Som f 


i ‘ i { 
the President’s followers impute to him the powet 
to issue these prociamations as President; some 
as Commander-in-Chief; and a 
great many without knowing or caring where it 
come from; or whether, indeed, from anywhere. 
3ut he finally presents himself in this style: 

“1, Abraham Linculn, President of the United States, by 
virtue of the power in me vested as Commander-in-Chief 
of the Army and Navy of the United States, in time of act 
ual armed rebellion against the authority and Government 
of the United States, and as a fit and necess iry War eas 
ure for suppressing said rebellion, do, on this Ist day ¢ 
January,” &e. 


some as both; 


He snatches the power from his military maga- 
zine; he brandishes it as President; and in both 
characters he adjures— 

*¢ That the executive Government of the United States, 
including the military and naval authorities thereof, will 
recognize and maintain the freedom of the slaves,” 


which he has attempted to give by it. 

| have already shown that the ( ‘onstitution has 
not conferred upon him,as chief executive officer 
of the Government, a figment of power to issue 
his three edicts. I will continue this examination, 
and endeavor to show that he has none as Com- 
mander-in-Chief. 

I concede that when our Constitution adopts 
terms and phrases that are used in works on gov 
ernment and public law of high and received au- 
thority, that designate offices to which the laws 


and usages of civilized nations attach specific and 
certain powers and duties, such terms and phrases 
establish in our Government the same offices with 
like powers and duties; but abolished, restricted, 
and modified by each and every provision of the 
Constitution which bearsuponthem. Where ther 
is any conflict or dise 


repancy, the Constitut 
being **the 


law of the land,’? must pre- 
vail; and it rules and is to be observed on these 
and all other points. ‘Thus hedged in, the Com- 
mander-in-Chief of our Army and Navy would 
be the same officer and have the san 


supreme 


the commander-in-chief in Eneland, and othe: 
comparatively free countries. His powers are the 
same in war and peace; but in war the frequency 
for their exercise, the ) 


the circumstances in which, they operate, are 
creatly increased. But a state of war does not 
confer on the Commander-in-Chief a single addi- 
tional power. 


Suppose Mr. Lincoln had announced tn one of 


these edicts, ** I, Abraham Lincoln, Pres 
the United States, by virtue of the power in me 
vested as Commander-in-Chief of the Army and 
Navy, do hereby suspend and declare inoperative 
the Constitution of the United State s, and do as- 
sume to myself,as Commander-in-Chiefaforesaid, 
all civil and military power for and during the ex- 
istence of the rebellion,’’ is there any man of com- 
mon sense and information who would not have 
pronounced him as crazy as Don Quixote? The 
proposition that he can wrest from Congress the 
power to lay and levy taxes, to borrow money, 
to raise and support armies, to provide and main- 
tain a navy, and cali forth the militia to sup 
press the insurrection, would be no less untrue 
and absurd. Hecannotclaim and exercise a sin- 
gle legislative power, though it might involve only 
some auxiliary power eminently necessary and 
proper to enable him to exercise some other power 
devolved upon him as President. He cannot sus- 
pend any court or its functions. He cannot add 
one to his own powers, either as head of the ex- 
ecutive department or as Commarder-in-Chief. 
| These, and all other functions of the Government, 
are fixed immovably by its fundamental law, until 
that law is changed by the sovereign power of the 
people, acting by aconvention. If Congress were 
formally to declare war ‘against Great Britain, 
whereby all her subjects become the public ene- 
mies of the United States, and a number of them 
had property within our limits, he could not con- 
fiscate or seize that property until Congress had 
passed another law to authorize it. He cannot 
adopt any general policy or any measures whatever 
for suppressing the rebellion, for that would in- 
volve legislative power,which Congress only could 
exercige, and that within the limits of the Consti- 
li tution. 


number and magnitude of 
the subjects upon which, and the complexity of 


ident of 
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As Commander-in-Chief, the President may, in 
war t } | 


»Suppress this rebellion, AS lh all Wars 


in Which our country is engaged, form and direct 

the execution of his plans of impaign; and, w 
Army, rnate by what officers they shal 

beexecuted. He may controlevery movement of 


the Army and Navy 
but he cannot * make rules for the government and 
regulation of the land and naval forces,’ for that 


sand their police and discipline; 


power Is given expressly to Congress, and has 
been exercised by its enactment of the Articles of 
War. ; 

W heneverthe Presidentis in the position to make 
it practicable, he may act upon and claim the power 
appropriate to every case of military ni ce ssity. 
He has said truly that we are in the midst of a 
**oigantic rebellion,’’ and he is trying to conjure 
up out of a thing so insignificant and evanescent 
as military necessity, of which I have not 


able to find a single word in any book, a power 


been 


as fimantic and quite as atrocious as the rebellion 
itself he monster that he has evoked from ithas 
filled all right-thinking m 


with about as much 
astonishment as was the man in one of the tales 
of the Arabian 


broke a seal 





@ 
he 
he 


Nights’ Entertainment, when 

3 of Solomon, and there issued from it 

a little smoke, and then a giant.a hundred feet in 

height. Let us endeavor to get a nearand true view 

of this great exaggeration denominated * military 
” 


necessily 


v. 

To put down the rebellion, the Government 
wants a great Many more men and a great deal 
money; and by the Ist of March, instead 
a million, m Ly have less than three hundred 
thousand effective men in the field, and may have 


also a bankrupt Treasury. 


more 


oft 


No measure so fit and 
necessary to suppress the r bellion as one that 
would bring to the camp an additional million of 

ldiers, and to th 


sO1aTe! 
ol money. 


e Treasury a thousand millions 
Why does not Mr. Lincoln issue an- 
other edict to levy an additional million of soldiers 
by conscription, and commanding the banks and 
capitalists of America to puta thousand millions 
of dollars into his exche quer, on pain of confisea- 
tion of all thetr property and effects? This is the 
vreat demand, need, of our cause; but itis nota 
military necessity on and for which any general 
he Commander-in-Chief himself can act. It 
involves great War measures, cognizant by Con- 
B it the millions of slaves that be- 
long to the rebels labor for their subsistence, 
while they all go into their armit 


t 


eress alol 


3; therefore it is 
argued it is a military necessity that they should 
be liberated and arms be put into their hands to 
aid in the subjugation of their rebel masters, and 
Mr. Lincoln, as Commander-in-Chief, has the 
power and must decree it. And he does decree 
in ten States, with inconsiderable exceptions in 
two, freedom to all the slaves, as well those be- 
longing to loyal as disloyal owners. 

In 1812 the United States declared war against 
Great Britain, which made all her subjects every- 
where Some of 
them were at the time residents of our country, 
and owned property within it. A portion of that 
property was seized and held on the ground that 
it was enemy’s property, and was confiscated by 
the operation of the declaration of war. The case 
was brought to the Supreme Court, and is report- 
ed in 8 Cranch, 110, (Brown vs. United States.) 
That court decided that the declaration of war did 
not confiscate the property of the subje cts of the 


public and common enemies. 


Power against whom it was made, but that that 
require da speci ulactof Congress. Its Lys of the 
matter of confiscating ene my 8 property: 

“Like all other questions of policy, it is proper for the 
consideration of a department which ean modity itat will, 
not for the consideration of a department which can pur- 
sue only the law as itis written. It is proper for the con- 
sideration of the Legislature, not of the Evecutive or the 
Judiciary.”’ 

If the President, in time of war, cannot confis- 
cate the property of an enemy, because it is a ques- 
tion of policy over which not he, but Congress, hus 
the exclusive jurisdiction, what warrant has he 
for confiscating $1,500,000,000 of property belong- 
ing to citizens, loyal as well as disloyal, against 
the provisions of the Constitution which vestall the 
legislative power of the Government in Congress, 
and which guaranty to every person his property 
until itis taken from him ** by due course of law,’” 
meaning that he must have committed some act 
which Congress, by a previous law, had declared 
to be criminal, and had affixed to it as punishment 
the forfeiture of his property, of which crime he 


, 
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yy ve een cony ted vy tue vel lict of } 
W l i ite I ! a Ww | at : 
put the ¢ tion reé 
i i reat o1 n 
{ j U fed nt 
\ bit ! on that cle au 
i il) in res, q I ory 
L De rlot domain of nati ul ri 
t . It isaneed of an army, whether in war 
( peace. It is the want of some material or ser- 
ce or posiuon, or some othe rth or nece ssary Lo 


‘ xc } 


the support of that arngy or its efficiency, and so 
urgent as not to admit of the delay that would bs 
required to obtain it according to the forms of 
iw. It is an occasion so important, so pressing, 


and so immediate as to force the commandant to 
make his own will the law of it, and the military 





force under his command the power to execute 
that law. It is the necessity that confers upon 
t} licer *xactly correspondent power, and 
which 18 ywed to exceed the necess ty. 
M ne ities are Jiable to occur in every 
army,and inthe nature of the need which creates 
t 1, (heir importan e,urgency, and ill the fae 


and circumstances which attend them, they ar 


‘ I n variety; and precisely as they vary 
lose respects do the necessary laws which the 
create tor ¢ ch parti il ir occasion. An irm 

8 if provisions and forage It | 
Congr 0 support the Army, and that in 

eV y needful supply; but every army 1 I ) 
be w i In its stores C1 iS in its li 
borhood have them, but they wili not dispo oO 
them f its use, and they cannot be got in time 
elsewhet The necessity authorizes the com- 
mandant to send a body of soldre rs to seize them, 
They are consumed by use, and cons¢ yuen ly the 
property and the owner’s right to it are both de- 
etroy d: but he has a constitutional claim against 
the United States forthe value. One of onrarmi 


is pursuing the retreating enemy; he stops and 
intrenches, and intends there to make battle. 
A military necessity arises which authorizes 


our commander to 


vccupy the adjacent ground, 
and from it to make hisregular approaches upon 
the enemy; also to press into his service all the 


convenient slaves, wagons, carts, oxen, and fit 


iplements to expedite the work. A building, 
nhabited by a family, is between his lines and 
t enemy; a military necessity requires the peo- 


’ 


» be removed from it, and the house to be 
illed down, and invests the commander with 


»wer to have both done. He gives an order to 
that effect, but before its execution is begun the 
enemy have fled, and with him all authority to 

the family or raze the house, because there 
» longer any necessity for either. The com- 
mander of our forces take sup the pursuit, aban- 


ns his position, and the slaves, wagons, horses 


’ 


s,oxen,and implements which he had pressed, | 
The owners of that property had been deprived 

f its possession, but their title to it had remained 
unimpaired in factand in law; and when the army 
abandoned it, the possession also, by operation 
of law, reverted to them. If the whole or part 
of it had been taken possession of by third per- 
sons, all alike, inctuding the slaves, could be sued 
for and re¢overed in the courts by the owners. 

A military necessily must be present to the 
army, both 1n Jocality and in time. In the future, 
there might be no necessity; or the eondition and 
circumstances might be so dissimilar as to give a 

tally different authority, and require a relief of 
which that appropriate now would then be essen- 





Again: the authority which 
military necessity evokes is in derogation of the 
Constitution, laws, and private right. It is not 
provided for by any law or regulations, because 
its nature and extent cannot be foreseen; if this 
were possible, it, hike other Suvjects, would be 
provided for by proper laws and regulations, 
The irregular power which it calls into being is 
only tolerated because it is sudden, fugitive, alto- 
gether uncertain in what form it may come, and 
if not allowed to make its own law, great detri- 
ment might come to the public service. It must 
also be locally with the army, because arising out 
of its wants, and it is the only power to execute 
this law. In all its features it is military, and be- 
ing matter of indispensableness it is called ** mili- 
tary necessity.’” 

It does not originate out of the clause of the 
Constitution which declares the President to be 


‘© Commander-in-Chief,’’ but out of the fact and 
Xistene of our Army, in War or peace, and its 
) rations, Whether t repel inv ! $, Suppress 

I 1 7 ) rotect tat against domestic 

\ ¢, Or to wage War V 1 foreign nations. It 

d yertain to President exclusively 

| I i av, 3 it ( d notin the pa t 
sutin ul rmies. It results wholly from phys- 
il nditions and circumstances; and whether 


the Army was commanded by the President in 
person, or a general, or colonel, its military neces- 
sity under the same circumstances would be iden- 
tical, and also the correlative authority created by 
it. There is no sliding scale, shifting according to 
the rank of the officer in command; and the Pres- 


ident cannot exercise a greater power, or do anv 


act in the Same command, but what would come 
within the discretion and competence of any sub- 
iltern. Being the Commander-in-Chief would 
only make this difference, that if he were in po- 


sition, ar d it had not become impracticable, he 
might annul or modify the action which any com- 


inding general had taken in any case of military 


necessity within the powe rcommon to them both. 
hose officious tools of power, Frémontand Hun- 
er, had as much authority as their master to issue 
roclamations to free slaves, and thatis none what- 
ver 


This anom lous power, besides be ing lial le to 


lavitious ibuse, collides wi h iInany clauses of the 
© titution which secure the most precious rights 
{ libert to the citizen in the plainest language. 
‘hey are cuarantied in the clearest and most ex- 


pressive words; if results only from implication. 
They are among the most important of the ends 
of Government; it an agen¢ V; a mere appe ndage 
of it, to uphold those inappreciable rights and 
mr 


tberties which Mr. Lincoln is trying to strike 


| down by nefariously perverting it to that purpose. 


When aconflict arises between the rights and lib- 
erties of the people, the great objects of all just 
and legitimate government, and not the fair and 


roper use, but the most atrocious abuse of this, 


one of the agencies adopted to secure those ob- 


jects, what enlightened freeman will say that they 


must be sacrificed to the wicked perversion of the 
agency. No, sir; itis American statesmanship to 
restrict that agency to its proper sphere, in which 
it would be applied to armies when they are in 
rreat straits, and would, as far as practicable, give 
relief to their sudden, present, and extreme needs, 
without endangering any important constitutional 
right or principle, though it would always pro- 


| duce individual and local inconvenience. 


The Constitution declares that no man shall 
‘* be deprived of his prope rty without due pro- 
cess of law,’’ and that ** private property shall 
not be taken fer public use without just compen- 
sation.”? In ree gnition of the principle Ss estab- 
lished by these clauses, the Supreme Court has 
seid: 





“The Constitution protects property against arbitrary 
seizure and divestiture, not against seizure or divestiture 


by legal process aud on compensation made.”’ 


How far can a man’s rights of property, thus 
expressly guarantied, be infringed by the im- 
plted power growing out of military necessity ? 
Certainly not to deprive him of just compensa- 
tion, when itis taken for public use, because that 
enters into no sort of necessity. Not to take prop- 
erty that is not fit and proper to answer the se- 
vere and eXtreme wants of the Army, as plate and 


a thousand other articles; not to take more prop- 


erty than is needed, or retain it longer or make 
any other use or application of it than what is 
indispensably necessary to relieve the pressing 
wants ofthe Army. No military necessity, and 
no authority which it creates for the relief of that 
necessity, can exceed these limits, The matter 
is this: military necessity is allowed to originate 
enough of irregular power to relieve itself, by the 
least practicable infringement of the rights of the 
citizen, and to take possession and use his prop- 
erty so long as the stress of the Army continues, 
but no longer; for which the owner is entitled to 
just compensation from the Government. 

The rule thus laid down and practiced, would 
observe the guarantees of property declared by the 
Constitation. But for a military commander, in 
sucha case to claim the power, or altempt toex- 
tingaish the title, or divest the property of the 
owner, would be wholly unauthorized. Where 
the use of any property consumes it, extinguish- 
ment of title would ensue, not from any power 


i 


January 27, 


which he possessed over the title, but wholly 


from his appropriate use of the thine. This 
would be one of the features of necessity of sucha 
case. fut it would strike everybody as absurd 


to say that the military occupation and use of 
land would extinguish the title and divest the prop- 
erty of the owner. [t would be no less false to as- 
sume such a position in relation to slaves. Slaves 
may be impressed, not for the convenience of sol- 
diers or officers, but when there is a necessity in 
the Army for their labor. ‘To free them does not 
enter into that necessity: it would not increase 
their skill, or capacity, or willingness to labor; if 
ithad any effect, it would diminish the latter. But 
whatever result in that respect, it would not ex- 
tinguish the title and divest the property of the 
owner, which the Constitution declares shall not 
be done in any other mode than ‘‘ by due course of 
law.”’? Another and equally potent objection is, 
no military commander, nor the President, nor 
the Congress, nor the entire Government of the 
United States has the power, atany time, in any 
state of case, or by any mode, to free a slave ina 
State: that is an act of high legislative power, ap- 
pertaining to the domestic institutions and goy- 
ernment of the State, not delegated to the United 
Sti tes, but reserved to each State and its people. 

Though military necessity may authorize the 
removal of citizens from particular positions, it 
yould afford no warrant to a commander or the 
President to impress a single soldier; for if they 
could impress one, they could a half million, 
Congress alone can raise armies, or authorize the 
recruitment and conscription of soldiers. Against 
every other mode of being taken into the military 
service of the United States, all citizens are pro- 
tected by the constitutional guarantee of their per- 
sonal liberty. When forts, cities, and important 
places are beleaguered by an enemy, and there is 
probable cause to believe that persons are giving 
information or other aid to that enemy, the com- 
mander would be excusable to seize the suspected 
persons, and hold them in temporary confinement 
until the danger forthe time and the occasion, the 
military necessity, had passed, as General Jack- 
son acted during the investment of New Orleans 
by the English. But that is the ultima thule of 
military nece ssity. 

Let us proceed to examine in more detail these 
imperial edicts. And first, that of 24th Septem- 
ber, as it strikes so vitally at the safety and per- 
sonal liberty of all the people of the United States. 
What, in provision and tone, could be more auto- 
cratic than this: 

‘ Pirst, that during the existing insurrection, and asa 
necessary measure for suppressing the same, all rebels and 
insurgents, their aiders and abettors within the United 
States, and all persons discouraging volunteer enlistments, 
resisting military dratts, or guilty of any disloyal practices, 
affording aid and comfort to the rebels against the author 
ity of the United States, shall be subject to martial law, and 
liable to trial and punishment by courts-martial or military 
commusston. 

Whatis martial law which Mr. Lincoln thus 
proclaims and establishes throughout all the Uni- 
ted States? He does not indicate whether he pro- 


mules this edict as the first executive officer of 


the Government, or as Commander-in-Chief of the 
Army and Navy. John Quincey Adams said, in 
a debate in the other House, that martial law was 
the willof the military commander, and swept by 
the board the Constitution and laws of the United 
States, the constitution and laws of all the States, 
and all other laws that come within its range. Sir 
Matthew Hale, Lord Loughborough, the Duke 
of Wellington, and all the highest civil and mili- 
tary authorities of England, say, ** it is no law at 
all; it is the substitution of the will of a military 
commandant for all law.”’ 

Eighty yearsago, Lord Loughborough decided: 


“ Martial law, such as it is described by Lord Hale, and 
such also as itis marked by Mr. Justice Blackstone, does 
not exist in England atall. Where martial law is estab 
lished and prevails in any country, it is of a totally differ- 
ent nathre trom that which is inaccurately called * martial 
law’ merely because the decision is by a court-martial, but 
which bears no affinity to that which was attempted to be 
exercised in this kingdom, which was contrary to the con- 
stitution, and which has been fora century totally exploded. 
Where martial law prevails the authority under which it is 
exercised claims a jurisdiction over all military persons 
under all circumstances. Even their debts are subject to 
inquiry by a military authority; every species of offense 
committed by any person who appertains to the army Is 
tried, not by acivil judicature, but by the judieature of the 
regiment or corps to which he belongs. [textends, also, to 
a great variety of cases not relating to the discipline of an 
army in those States which subsist by military power. 
Plots against the sovereign, intelligence to the enemy, and 
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the like, are all considered within the cognizance of mili 
tary authority. In this country all the delinquencies of sol 
diers are not triable, as in most countries of Europe, by 
martial law; but where they are ordinary offenses against 
the civil peace, they are tried by the common law cour 
"Theretore i is totally inaceurate to state martial law a 
having any place whatever within the realm of Great 
Britain.” 


He then proceeds to say that the army of that 


country 1s governed by military law, Consisting 
of the mutiny act and the articles of war framed 
by the Crown under its authority, and which is 
enforced by military tribunals. Our Army is gov- 
erned by similar laws, also enforced by military 
courts, established not by presidential proclama- 
tions, but by laws of Congress. But Englawgd is 
too free for ** martial law,’’ and it cannot exist 
there because it is in conflict with her unwritten 
constitution; and yet Mr. Lincoln is striving to 
establish it all over our country in defiance of our 
written Constitution. From that island it took its 
flizht more than two centuries ago with the Stu- 
arts, and has never since been declared by her 
kings or military commanders except in her dis- 
tantconquered provinces; and inthe land of Wash- 
ington it cannot find an abiding place. He did 
not go to England to obtain martial law, for it was 
not there; but to the despotisms of the continent. 

Thesecond clause of that proclamation declares: 

‘That the writ of habeas corpus is suspended in respect 
to all persons arrested, or who are now, or hereafter during 
the rebellion shall be, imprisoned in any fort, cainp, arsenal, 
military prison, or other place of confinement, by any mil 
itary authority, or by the sentence of any court-martial or 
military commission.” 


Judge Story, in his able work upon the Consti- | 


tution, says of the writ of habeas corpus: 

“Itistherefore justly esteemed the great bulwark of per- 
sonal liberty, since it is the appropriate remedy to ascertain 
whether any person is wrongfully in confinement or not, 
and the cause of his confinement; and if no sufficient 
ground of detention appears, the party is entitled to his im- 
mediate discharge.” 

Magna Charta gave the right to this writ to ev- 
ery subject of England, but it was obstructed and 
baffled by most of her rulers until the latter part 
of the reign of Charles Il, when what is gener- 
ally called the habeas corpus act was passed; and 
the same great jurist says: 

**It has frequently been considered as another Magna 
Charta in that kingdom.” 

3y this law the mode of obtaining-the writ is 
simplified, and it is made the common right of 
Englishmen; and it cannot be suspended except 
by Parliament passing alaw giving that power to 
the sovereign. 

With the great men who achieved our inde- 
pendence and founded our Government jealousy 
of executive power was a predominant sentiment. 
They were deeply read in history,and had learned 
from it that whenever and wherever popular lib- 
erty had obtained, it had been assailed by kings, 
presidents, and officers clothed with executive 
and military power. They were warned by the 
conflict which the English people had main- 
tained for the benefit of this writ with their kings 
for centuries; and when they obtained the final 
victory, that they had secured it by withholding 
from them the power of suspension and vested 
it in Parliament. The lesson, that it was then 
declared to be a legislative power by an act of 
Parliament, and had been so recognized by eight 
successive sovereigns, withoutaclaim by any one 
to it, either as prerogative or executive power, 
was not lost on them They also treated it asa 
legislative power, but, being more jealous than 
their English kindred, they determined that this 
great writof personal liberty should never be sus- 
pended, except in times of rebellion and invasion, 
and not even then unless the public safety should 
require it; and in the section of the Constitution 
Imposing restrictions upon the powers of Con- 
gress, they added one to that effect. 

lo suspend this writ is not in its nature and es- 
sence an executive power; and if it were, the Pres- 
ident could not claimit unless there was a provision 
in the Constitution which expressed or imparted 
an investiture of itinhim. There is none. Mr. 
Lincoln is the only President who ever claimed it 
as an executive power; and Marshall, Story, and 
Taney have held it to be legislative, and to belong 
to Congress; and nearly all the judges and the pro- 
fession of America have accorded with those great 
legal lights. Atthe time of Burr’s conspiracy Mr. 
efferson remitted the question of the suspension 
of this writ to Congress. The Senate passed a bill 


for that purpose, which the House rejected; and 
the matter dropped there, Mr. Jefferson neither 
suspending nor claiming the right to suspend it. 
On publishing this proclamation, Mr. Lincoln 
immediately assumed the highe si powers of | 4 
lation. He declared several classes of crimes by 
reneraland obscure language; provided for courts- 
martial and military commissions to be ordained 
by himself, to try all persons whom his creatures 
might charge to be guilty of those offenses, or of 
any act or words which these courts might ad- 
judge to be ** disloyal practices affording aid and 
comfort to the rebels against the authority of the 
United States.’’ He leaves with those courts an 
arbitrary and unlimited power of punishment ac- 
cording to martial law, by death, imprisonment, 
stripes, or any other mode which his minions 
might adopt; and to make the cases of all persons 
that they might adjudge to be punished remedi- 
less and hopeless, he takes from them one of their 
most precious constitutional rights, the benefit of 
the writ of habeas corpus. He created a system of 
surveillance and espionage over the whole United 
States, except so far as it might be excluded by 
hostilearms. Heappointed an indefinite number of 
officers, to be increased at his pleasure, and ordered 
them to arrest any and every person on the war- 
rant of his judge advocate, under orders from the 
War Department, and report all their proceedings 
to his provost marshal at Washington. He di- 
rected his special provost marshals to employ the 
assistance of citizens, constables, sheriffs, or po- 
licemen, or to call on any available military fore: 
within their respective districts to put down all 
obstructions to them, come in what form they 
might, even though it were a writ of habeas corpus, 
borne bya United States civil marshal froma judge 
of the Supreme Court, inquiring for what caus: 
the citizen is arrested and held in imprisonment. 
Ele provided for the payment of compensation to 
these myrmidons of the palace and War Office, 


| and the expenses of all their nefarious service. 


Under the orders of Mr. Lincoln and his See- 
retary of War, thislawless organization has boldly 
and contemptuously trampled under foot the writ 
of habeas corpus, and the laws and the Constitution 
both of States and the United States. No wonder 
that, as this comprehensive scheme of despotism 
wasabout being revealed and put into fearful oper- 


| ation, the people rose in such great revolt against 


it. They are devoted to the preservation of the 
Union; but under the false pretense of the Presi- 
dent and his friends to restore it, they are immov- 
able in their purpose not to surrender to them 
their Constitution and liberties, and thus geal for- 
ever its dissolution. They see distinctly that the 
creat and darling purpose of the abolition party 
and of Mr. Lincoln—who, reckless of all his sol- 
emn pledges to the contrary, has at length become 
its open chief—is not to suppress the insurrection, 
but to free the slaves everywhere; notto bring back 
the rebels to obedience to the Constitution and 
laws, so much as to punish, vengefully to punish 


| them; and tothisend, in despite of the Federal Con- 


stitution and the laws of ten States, to turn loose 
among them three millions of African slaves; to 
offer them the boon of freedom, and the perversion 
and prostitution of the executive Government, and 
of the Army and Navy of the United States, to 
maintain a freedom offered without a shadow of 
power to give it, as inceutive to those slaves to ris 


| and massacre their owners to make that freedom 
| good; and this, notwithstanding the President’s 


oath, * tothe bestofhisability to preserve, protect, 
and defend the Constitution of the United States,’’ 
which makes it his duty to do all in his power to 
put down insurrection and domestic violence in 
all the States. The President tells us that this 
oath **is recorded in heaven;’’ but surely all 


temptation to break it must come from the dark 


i 


domain of heaven’s eternal enemy. 

Mr. Lincoln has at length squarely shouldered 
the abolition policy to destroy slavery, in defiance 
of constitutions, laws, oaths, and every other ob- 
stacle that may stand in the way. His decree has 
gone forth to the end of liberating three million 
slaves, and wholly breaking up the social and do- 
mestic organization of ten States, and reducing the 
white race to poverty, and to leave them mixed uy) 
with the negroes in utter recklessness with which 
race the mastery remains; and when so much of 
the work isdone, itis to be followed by the consum- 
mation of what little will remain. This is the grand 
scheme to which all the policy of the Administra- 


538 


tion and all the power of the United States Gov- 

ernment and Army and Navy, all the men that 
. Lincoln can get by volunteering, draft, or 

Mr. I | get by lunt g, draft, 


= 


conscription, all the money he can command by 
taxation, borrowing, issuing bonds or demand 
notes, is to be devoted, 

} 


To support this grand project is to be the only 


test of loyalty; to oppose it, disloyalty and trea- 
son. This is the new and vicious fealty that is 
to be introduced, and all who wiil not submit are 
to be imprisoned, subjugated, and enslaved. The 
audacious infractions of the Constitution, and this 
whole complicated machinery, concocted and con- 
structed in the recesses of the Executive Depart 

ments, is intended to inflict upon the southern 
States this vast scheme of vengeance and desola 

tion. Whatever betide the constitutional freedom 
of the other States, that region is to be blasted and 
become accursed! Sir, the people of America 
have risen in their greatness, and have also pro- 
claimed, and their proclamation is that they will 
bring to a common and irretrievable ruin both 
this great scheme of wickedness and its authors. 
They will not permit any part of the United States 
to be swept over by this destroying demon. 

Mr. President, the party in power acts as though 
they were to hold it forever. Men should remem- 
ber how mutable is party ascendency, and that the 
bitter cup which this year they mix for other lips, 
the next may be tendered to their own. In the 
future of our country, a man of ability and daring 
ambition would ask no other warrant to subvert 
our system, and to establish a despotism on its 
ruins, than the precedent which this Administra- 
tration and its friends, par excellence, are striving 
so hard to establish. When another internal war 
breaks out, how easy for such a man to seize 
upon the antagonism between the Roman Cath- 
olic and the Protestant faiths, and awaken pas- 
sions far more wide-reaching and fierce, and pro- 
ductive of consequences much more deplorable 
and bloody, and march to a dictatorship or em- 
pire, marshaled on his way by these precedents. 

Mr. President, in the beginning of this great 
trouble, about one half of the people of the seceded 
States were opposed to secession. In Tennessee 
the majority against it was some sixty thousand; 
Virginia, about fifteen thousand; and Georgia, 
Louisiana, and Texas were nearly equally di- 


vided. ‘The white population of all the rebel 
States is eight millions. That number of people, 


inhabiting a country so extensive, and with such 
varied advantages for defense, when united, can- 
not be conquered by the armies of an exterior foe. 
The history of Switzerland, Holland, the Amer- 
ican Colontes, Circassia, under the lead of her 
warrior priest, Schamyl, and of the world in mod - 
ern times, establishes that truth; and upon it all 
operations against the rebels should siete con- 
ducted. Keep those States divided, and increase 
the loyal party in them, and strengthen and con- 
solidate the Union party in the Union States, was 
the only policy upon which it was possible to put 
down the insurrection. But the President and his 
party have adopted a policy, which, if it had been 
so designed, could not have been more successful 
in uniting the people of the rebel States and di- 
viding those of the loyal States. Instead of seek- 
ing tosuppress the insurrection by measures within 
the’ Constitution, observing its provisions and the 
rights of the American people, the laws, institu- 
tions, property, traditions, and even prejudices, 
of the seceded States, and thus separating the 
masses from their guilty leaders, all, all have been 
violated and outraged. The crowning act of weak- 
ness, folly, and wickedness—the proclamation of 
freedom to the slaves—spares neither the inno- 
cent nor guilty; but, with insane fury, strikes both 
alike. What power is there in the United States 
Government, in the President, or the Commander- 
in-Chief, to free the slaves of a loyal man? And 
from how many thousands of good and true Union 
men,aged, helpless, of unsound mind, widows and 
orphans, does that diabolical measure propose to 
take their property and reduce them to want, 
against all the guarantees of the Constitution and 
laws? 

Sir, most schemes for the assumption of des- 
potic power have been furtively conceived, and 
pressed step by step with caution; but this one is 
the most extensive and bold that ever burst sud- 
denly and full grown upon the world. If the grand 
and audacious wickedness of the enterprise was 
matched by the genius, courage, and energy of 
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him who has been made the instrument to pro- 
pound and establish it, he would be the greatest 
usurper of which history has made any record. 
But neither the conception nor the ability to ex- 
ecute it are his; 1tis the monstrous production of 
er and more vicious men, and in his 
feebleness is the safety of his country, its Consti- 
ition, and liberties. Far less of outrage upon 
wand national freedom than he is striving to 
inflict brought Charles 1 to the block, drove 
umes Il from his throne and his country, wrest- 
the diadem of Hugh Capet from the brow of 
Charles X to place it upon Louis Philippe, and 
lrove the French people to snatch it from him, 
and rend it to pieces. 


much ab 


Our protection against such 
encroachments and outrages is not In violence, 
not in armed resistance, anarchy, and the disor- 
ion of Government and social order; but 
titution and the laws, and the remedies 

give, in the learning, virtue, and 
firmness of the courts, and in the power of the 


people at the ballot-box and in national conven- 

| have no hopes for my country when the 
Union shall have been dissolved, or the Const- 
tution subverted. It has been demonstrated clear 


as living light that Mr. Lincoln and his abolition 

urty are powerless to save either, but with blind 
folly and mad radicalism are rushing to the de- 
struction of both. The only power that can save 
them is the assemblage of the people of the United 


States im sovereign convention, formal or in- 


formal. ‘Their power is the same in both. 

The VICE PRESIDENT. If no amendment 
be offered, the question will be on agreeing to the 
amendment of the Committee on tye Judiciary. 

Mr. TRUMBULL. Before the vote is taken 
on that, I] desire to propose an amendment. In 
the thirteenth line of the first section of the amend- 
ment, after the word ** petition,’’ L move to insert 
hese words: ** stating the facts, and verified by affi- 
davit;’’ so that it will read, ‘* file a petition stating 
the facts, and verified by affidavit, for the removal 
of the cause for trial,’’ &e. l propose tQ@ebise rt 
those words for @his reason: it would appear tfow 
that on mercly filing a petition it will be the right 
of the party to have the cause removed. L think 
he ought to state the cause for the removal, and 
verify it by affidavit, as it is peremptory on the 
court. 7 

Theamendmenttotheamendmen#wasacreed to. 

Mr. TRUMBULL. At the commencement.of 
line seven, I move to insert the words, ‘*or any 
act omitted to be done;’’ so as to read: “* or other 
or wrongs done or com@mitted, or any 
act omitted to be done.’’ 1 sugpeS®that, becituse 
1 understand that in some instances, perhaps, 


trespasses 


clearances have been refused by the revenue offi- 
cers and others, which the law would require them 
to give but for this rebellion, and it woulthbe right 
I think to include those cases. 

Theamendmenttothe amendment wasagreed to. 

Mr. HARRIS. In the eleventh line, by some 
mistake, the word ‘suit’? is inserted, when it 
should be ** appearance.’’ 

The VICE PRESIDENT. That change will 
be made, if there be no objection. The Chair 
hears none. ; 

Mr. HARRIS. 
‘** prosecution,’’ I move to insert the words ** civil 
or criminal.”’ 

Mr. TRUMBULL. That is a very important 
amendment, and [ think we should consider be- 
fore putting in those words. I wish to call the 
attention of the Senate to the effect of that amend- 
ment, which is to insert the words * civil or crim- 
inal’’ after the word ** prosecution.”’ The amend- 
ment of the committee which we are considering 
provides for the transfer of suits, commenced 
against the officers of the Government who have 
acted under the authority of the President in mak- 
ing arrests and doing other things during this re- 
bellion, from the State courts in which they may 
be commenced, into the United States courts. I 
think that may be done. The amendment pro- 
posed by the Senator from New York is to extend 
this to criminal prosecutions. Now, let ustakea 
case. Suppose that a postmaster in the State of 
Illinois, acting, as he contends, under the authority 
of the Government, should get intoa wrangle and 


. killa man, if you please; | put an extreme case 


to test the principle which it is sought to incor- | 
porate into this bill. That is an offense against | 
the peace of the people of the State of Illinois; it | 
is no offense against the United States. He isin- | 


dicted by the grand jury of the proper county of 
the State of Illinois for murder. He files his pe- 
tition stating that he was acting under the color 
of authority derived from the President of the 
United States through the Postmaster General. 
That case is thereupon transferred into the United 
States court, and it isto proceed there in the same 
manner as in the State court. When you get it 
there, can the United States court administer the 
law of the State of Illinois? Itis no offense against 
any law of the United States for one man to kill 


another in the State of Illinois, unless it be in the | 


military service; unless it be in a place where the 
United States have jurisdiction, in some fort or 
arsenal. Could the United States court go on with 
the trial and convict him in case it should turn 
out that he acted maliciously in the killing; and 
if convicted, could it sentence him to be hung? 
Who would have the pardoning power in such a 
case? Could the President pardon the offender? 
i doubt whether this can be done. There is no 
mode provided for administering the State laws 
in the United States courts. This is different from 
the provision which exists now in the law; and I 
wish the attention of Senators to this; for I think 
it avery important matter. It is very different 
from the provision which now exists in the law 
for removing a case from the highest court in any 
of the States where there is drawn in question a 
right claimed under the Constitution of the United 
States or any law of Congress, and the decision is 
adverse to the right thus setup. In such a case 
as that, a writ of error ltes to the Supreme Court 
of the United States; but the whole case is not re- 
moved to the Supreme Court of the United States. 
Itisonly the question of law that is removed there, 
and the case is certified back to the State court. 


Now, perhaps,a provision could be made to trans- | 


fer this question of law or the right which the 
parties set tp under a law of Congress or the 
authority of the President to the United States 
court, and then to have it certified back in some 
way, so as to have the law administered in the 
State court; but it seems to me there is no ma- 
chinery for carrying ona prosecution of this kind. 
Although the word ** prosecution’’ is used here 
in the amendment of the committee, as I thought 
a little inartificially at the time, and though this 
word isto be found in the law of 1815, from which 
the amendment is copied, yet the law of 1815 ex- 


| pressly provides that no case shall be taken into 


In the third line, after the word || 


the United States courts the punishment for which 
is corporeal, where there is to be imprisonment. 
The word * prosecution”’ here isa general term, 
and may apply to actions that are not strictly 
criminal, although I think the word properly ap- 
plies to criminal proceedings; yet there are pros- 
ecutions for penalties incases where the prosecu- 
tion is not carried on by indictment. 

I do not propose to take up time in arguing this 
question; but 1 cannot with the views that I en- 
tertain vote to insert the word * criminal’’in this 
amendment. While I am as willing to go as far 
as I think we can safely and legally go to protect 


the officers of the Government who, during this | 


great rebellion, have acted in good faith, and had 
probable cause for their action in arresting parties, 
and doing everything which they have done to 
crush out the rebellion, 1 am not willing to adopt 
a provision which, it seems to me, cannot be sus- 


| tained in the courts. 


Here I will say one word to my friend from 
Kentucky, whose elaborate, and, in many re- 


THE CONGRESSIONAL GLOBE. 


| argued in these extracts. 
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and that is a different matter entirely. So, if the 
writ of habeas corpus was suspended by act of Con- 
gress with the concurrence of the President, both 
acting together, there would be the same necessity 
for this act to protect the officers, in case, acting 
from probable cause and in good faith, they had 
wrongfully made arrests. Therefore this bill does 
not depend on that question; but it goes upon the 
ground that we should protect these officers in the 
present crisis against vexatious suits, when they 
have been acting in good faith in the discharge of 
what they believe to be a public duty. Having 
called the attention of the Senate to the effect of 
the amendment proposed by the Senator from New 
York, I shall say no more upon it at present. 

Mr. HARRIS. Mr. President, this power to 
transfer a cause from a State court to the United 
States courts, falls within the appellate jurisdic- 
tion of the Federal courts, and since the Senator 
from Illinois has been speaking on this question 
my eye has rested on the language of Chief Jus- 
tice Marshall, as quoted by Judge Story in his 
Commentaries on this question, and it presents 
in a very few words an answer to his difficulty. 
This is the language of Chief Justice Marshall: 

“This power of removal is not to be found in express 
terms in any partof the Constitution ; if it be given, it is 
only given by implication, as a power necessary and proper 
to carry into effect some express power. ‘he power of re- 
moval is certainly not, in strictness of language, an exer- 
cise of original jurisdiction ; it presupposes an exercise of 
original jurisdiction to have attached elsewhere.” 

In the State courts. 

‘<The existence of this power of removal is familiar in 
courts, acting according to the course of the common law, 
in criminal as well as in civil cases; and it is exercised 
before, as well as after judgment.” 

That is precisely what is proposed here. 


‘“* But this is always deemed, in both cases, an exercise 
of appellate, and notof original jurisdiction. If, then, the 
right of removal be included in the appellate jurisdiction it 
is only because it is one mode of exercising that power}; 
and as Congress is not limited by the Constitution to any 
particular mode, or time of exercising it, it may authorize 
au removal either before or after judgment.”’ 

And then, again, in the next paragraph, he 
says: 

“ The remedy, too, of removal of suits would be utterly 
inadequate to the purposes of the Constitution, if it could 
act only on the partiesand not upon the State courts. In re- 
spect tocriminal prosecutions, the difficulty seems admitted 
to be insurmountable; and in respect to civil suits there 
would, in many eases, be rights without corresponding 
remedies. If the State courts should deny the constitution- 
ality of the authority to remove suits from their cognizance, 
in what manner could they be compelled to relinquish the 
jurisdiction? In respect to criminal cases there would at 
once be ‘an end of all control, and the State decisions would 
be paramount to the Constitution.” 


I cannot argue the question half as well as itis 
It shows that it was 
intended to embrace in the mode of exercising the 
appellate jurisdiction of the Federal courts, crim- 
inal as well as civil cases. 

Mr. SUMNER. What case is that? 

Mr. HARRIS. It is a quotation from the case 
of Hunter vs. Martin, (1 Wheaton.) 

Mr. COLLAMER. I alluded to that view of 
it when | made my remarks on introducing the 
bill which gave rise to the present proceedings. [ 
laid down the principle which | supposed that 
decision contained, as I understood it before, and 
1 followed not merely that principle in insisting 
upon the constitutional right of this removal, but 


|| I followed the precedent, to which I called atten- 


| spects, very able speech, we have listened to this | 


| has advanced I give my ready assent. 


afternoon, and to much of the doctrine which he 
I willsay 
to him that this bill does not depend at all upon 
the power of the President to suspend the writ of 
habeas corpus. Whether he has the power or not, 
this bill would be necessary; and it would be just 
as necessary if he had the power to suspend itas 
it would be if he had not; because the suspension 
of the writ of habeas corpus does not of itself just- 
ify the arrest of anybody. All that that amounts 
to is, that the party arrested cannot be discharged 
from his imprisonment by virtue of the writ of 


habeas corpus; but the man who arrests him may | 
be liable in damages just as much as if the writ of | 


habeas corpus was not suspended. When a man 
is arrested in ordinary times, he may apply for a 
writ of habeas corpus; and if he can show that his 
arrest is illegal and improper, he will be discharged; 
but he does not recover damages in that proceed- 
ing. He may then institute his suit for damages; 


tion at the time, and which I copied in the bill— 
the act of 1815. The act of 1815 carries forward 
under the removal, just according to the sugges- 


| tion of Chief Justice Marshall, criminal as well 


as civil cases. 


That does so, and this is merely 
copied after it. 


It is very easy to imagine cases, 


, but 1 will not now indulge my imagination in 


conjuring up cases. The Chief Justice has pre- 


|| sented the whole subject. 


Mr. SUMNER. Itseems to me that even with- 


| out the words “civil or criminal,’’ the insertion 


of which is now moved 7 the Senator from New 


| York, a criminal case under the language already 
| adopted would be transferred. 


Mr. COLLAMER. 
thing more certain. 


Mr. SUMNER. 


It is merely to make the 


I was going to come to that 


point. The language, independently of the amend- 
ment, is as follows: *‘ that if any suit or prosecu- 
tion has been or shall be commenced in any State 
court’’—** any suit or prosecution;”’ that 1s uni-_ 
versally applicable to criminal as well as civil suits 
or prosecutions. 


1 do not know that the language 
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of the Senator from New York, when introduced, 
really adds to its force; it, perhaps, does add to its 
clearness; that is, it goes so far as to exclude all 
| ossibility ofdoubt that this language is applicable 
to criminal as well as to civil suits or prosecutions. 

Mr. HARRIS. That was my object. 

Mr. SUMNER. That, the Senator says, was 
his object, and I think itis an object that would just- 


ify the introduction of the words; but I make this * 


remark in order to call the attention of the Senator 
from Illinois to the fact that he cannot accomplish 
what seems to be his purpose without going still 
further, and introducing language to limit the 
words already here. He must add something after 
‘suit or prosecution,” to show that those words 
are notapplicable toacriminal suitor prosecution. 

Mr. TRUMBULL. The whole frame of the bill 
shows that it is adapted to civil and not criminal 
cases. 

Mr. SUMNER. TheSenator will pardon me, 
I cannot agree with him there. I do not see that 
the whole frame of the bill is so adapted; and in- 
deed if the bill wereso adapted, I should feel that 
the bill was in many respectsa failure. I think that 
we ought to adapt it both to criminal and to civil 
proceedings, and that unless we do, the bill will be 
a failure. 

Mr. CLARK. I was stating an illustration of 
the principle to the Senator from Vermont behind 
me,and he requested me to state it tothe Senate, 
which I will now do. 
pened in partin New Hampshire, where a writ of 
habeas corpus was issued to bring up a person who 
had been committed on the authority of the Sec- 
retary of War; the case was brought before the 
supreme court, and a motion was made for an at- 
tachment against the marshal because he did not 
produce the body of the offender. The marshal 
was directed by the Secretary of War, if any at- 
tempt was made to take the prisoner out of his 
hands, to call upon the military authorities. Now, 
suppose that attempt had been made, and a hom- 
icide had been committed by the marshal in re- 
sisting it, what sort of fair trial could the marshal 
have had in the State court, where the authorities 
of the State were arrayed on one side and the Uni- 
ted States on the other? It would be a matter of 
necessity, almost, to have taken him out of the 
hands of the State authorities to give hima trial. 


Mr. POWELL. I hope the amendment of the | 


Senator from New York will not prevail. It has | 


been decided by the Supreme Court that no juris- 
diction over crimes against the United States has 
been delegated to the State courts; and, by parity 
of reasoning, itewould certainly be held by any 
enlightened court that crimes committed against 
the States cannot be transferred to the jurisdiction 
of the United Statescourts. The scope and gbject 
of this bill is to prevent those who have been in- 
jured in their personsand their property from hav- 
ing redress in the courts. It is astonishing to me 
thatso distinguished a Senator as the Senator from 
Vermont should ever have produced such a bill. 
Alfred the Great has received more approval and 


won more distinction for having brought justice || 





the United States, and treaties made, or which shall be 
made, under their authority; to all cases affecting embas 

sadors, other public ministers, and consuls; to all cases of 
admiralty and maritime jurisdiction; to controversies to 
which the United States shall be a party; to controversies 
between two or mor between a State and citizens 
of another State; between citizens of different States; be 

tween citizens of the same State claiming lands under 
grants of different States; and between a State, or the citi- 


States ; t 


| zens thereot, and foreign States, citizens, or subjects.”’ 


Take the case which hap- | 


to the doors of every Englishman, than for fight- | 


ing a hundred pitched battles. But here, sir, we 


find the Senate of the United States engaged, by 
) 


its legislation, in preventing those who have been | 


injured by the minions of power from having re- 
dress in the courts of justice; and it is now pro- 
posed to insert a clause that criminals who have 
violated the criminal laws of the country shall 


have their cases transferred to the courts of the | 
United States. Sir, suppose you do it; you try | 
aman in the Federal court, you convict him. I[ | 


ask you, if he is tried for an infraction of the 
criminal laws of a State, has the President of the 


United States any power to pardon him? None. | 
The Governors of the States alone have the right | 


to pardon for criminal offenses against the crim- 
inal codes of the States. The amendmentof the 
Senator, in my judgment, is clearly unconstitu- 
tional, as I think will appear by referring to the 


decision of the court to which I have alluded. I | 


wish I had the decision in my hand; I have not 
got it,and [ hope this bill will be postponed until 
to-morrow, that I may have it. I do not believe 
that, under the Constitution, you can confer on 
the Federal courts such jurisdiction as is indi- 
cated by this bill. I will read the clause of the 
Constitution: 


“The judicial power shall extend to all cases, in law 
and equity, arising under this Constitution, the laws of 


| Constitution in toto. 


Now, sir, upon what portion of the clause of 
the Constitution that I have read do Senators base 
the authority to pass this bill? The parties whe 
bring these suits do not bring them because the 
cause of action arose under the Constitution, or 
any laws of the United States made in pursuance 
thereof. They claim that those who infracted 
their rights in this respect acted without authority 
of law; @hat the Constitution and the laws were 
overthrown; that these acts were done without 
authority of the Constitution or any law made in 
pursuance thereof, That is the gravamen of the 
charge against those persons that have been and 
will be arraigned for these usurpations. You can- 
not base it upon that clause of the Constitution 
which allows a suit to be brought in the United 
States courts by the citizen of one State against 
the citizen of another State; because in a majority 
of the cases the parties are probably citizens of the 
same State. 

Mr. President, under the power given to the 
United States courts under the Constitution, | hold 
that this bill in its provisions is in violation of the 
Then the objects of the bill 
are monstrous; they are shocking. Itis proposed 


| virtually to close the courts of justice against those 


who have been injured by the Presidentand those 


in authority, when they were acting in violation 


of the Constitution and laws of their country. It 


should be the duty of every enlightened legislature | 


to give to the citizen the right to prosecute all those 


| who injure his rights, in the speediest possible 


manner; to bring justice to his very doors instead 
of taking it from him. You by this king of le- 


gislation attempt virtually to prevent persons from 


prosecuting their suits. Many hundreds, if not 


| thousands, of those who have been thus injured in 
| their estates and in their persons, and have had 
| their liberties stricken from them, are*poor men. 





They have not the money and the means to go 
to the capital of one of your States, in some cases 
several hundred miles from their homes, to pros- 
ecute a suit, though they could do it in their own 


|| State courts and in their counties where the thing 


occurred. If you close the courts, [an tell gen- 
tlemen what will be the result. Those who have 
been injured, instead of appealing to the laws of 
the land to vindicate themselves and to redress 


| their wrongs, will appeal to the bowie knife and 


to the pistol. That will be the consequence. The 
whole thing is a palpable effort to prevent citizens 
who have been injured by those in authority from 
appealing to the courts for redress. That is the 
whole object of it. 

Then, Mr. President, there is here a limitation 


of two years, and that will prevent persons bring- | 
ing suits to obtain redress for the illegal acts of | 


those who acted, or pretended to act, under the 
authority of the President, after this Adminis- 
tration shall close; and is it not known to every 
Senator here, that in many of the States those in 
power absolutely refuse to allow process to be ex- 
ecuted? Certainly it is. We know that in many 
localities the military refuse to allow the process 
of the courts to be executed. 
that these satraps of power have gone into the 
State courts, and have dragged from the very 
bench the circuit judges, where they were holding 
their courts, and brought them here and lodged 
them in this Capitol prison, and kept them there 
for months; and you desire to makg this two years’ 
limitation, so as not to allow those persons to bring 
suits after this wicked Administration shall have 
gone out of power; and while they are in power, 
they use the military for the purpose of suppress- 
ing the free action of the courts. 

Senators, allow me to tell you that the public 
will visit this act, if it should pass, with the harsh- 
est condemnation. A free and virtuous and up- 
right people cannot visit it otherwise than with 
the harshest censure and the deepest condemna- 
tion. To limit the bringing of these actions to 
two years, and to drive out of the State courts the 
hundreds, and perhaps thousands, of poor men 
who are hardly able to pay a lawyer in the coun- 
ties where they have been wronged, and to compel 
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them to go to the United States courts, is an utter 
denial of justice in many cases. The bill limits 
the bringing of suits to the term of this Adminis- 
tration. Why,sir, you will have more cases such 
as that of Judge Duff, of Illinois, who was dragged 
from the bench where he was administering the 
law, as I am advised, and brought here to the Old 
Capitol prison, and there kept for weeks upon 
weeks, and finally turned out without a trial. 

I hope that not only the amendment of the Sen- 
ator from New York will fail, but that the whole 
amendment of the Committee on the Judiciary 
will be rejected, 

Mr. DOOLITTLE. Mr. President, I have often 
listened to the remarks of the hénorable Senator 
from Kentucky; | have heard him make prob- 
ably a hundred speeches on this floor; and the 
whole burden of them for the last two years has 
been denunciation of the Administration and all 
the acts of the Administration which is struggling 
to preserve the Government and the Constitution 
under which we live, I have never heard him 
utter one word in condemnation of the men—his 
late associates—who are dripping all over with the 
blood of our fellow-citizens, and whose souls are 
stained with the corruption of perjury and treason. 
Not one word of condemnation of them comes 
from that Senator; but day after day, time after 
time, in this Senate, he is continually denouncing 
the President of the United States and aspersing 
his motives in his administration of affairs. Sir, 
during the present Administration the President 
of the United States bears upon his shoulders a re- 
sponsibility which was never borne by any yublic 
man in the United States since the days of Wash- 
ington, and that responsibility has been borne 
with a single purpose to protect the Constitution 
under which we live, and to keep the oath which 
he has taken to defend and preserve it. 

As to this mooted question, there is a difference 
of opinion whether the President of the United 
States, under the Constitution, has the power to 
suspend the writ of habeas corpus, or whether it 
| belongs to Congress. In case of war l have heard 
it maintained by gentlemen of great legal acumen 
that it belongs to all three of the departments of 
the Government to suspend the writ whenever it 
may be necessary to preserve the public welfare; 
|| so that it may be suspended by the President, or 
| the courts may refuse to grant it, or Congress it- 

self by legislation may exercise the power. If this 
| be so, all the three departments of the Govern- 
| ment are clothed with this power when, in the 
midst of war, the very life of the Government is 
at stake. The President of the United States, 
(and a more honest or a more patriotic man does 
not live,) believing that, under the Constitution of 
the United States, he is acting by virtue of the 
authority which that instrument gives him, has 
made these military arrests, and has confined these 
persons in prison. 

Mr. President, I have listened to the Senator 
from Kentucky and to some other Senators while 
reiterating their denunciations of the Administra- 
tion. Itseemed to me that their sole purpose was 
to break down the Administration. ‘The Senator 
from Kentucky denounces this as a wicked Ad- 
ministration. Wicked in what? Wicked for 
what? Is it wicked in undertaking to preserve 
the Government and to maintain the Constitution; 
| wicked in its purposes and wicked in its acts? 

No, sir. Though it may have happened that the 
President on some occasions has transcended his 
| technical authority under the Constitution, if it 
was done with patriotic motives while he is in this 
| death struggle to preserve the Government, should 
the Senator from Kentucky assail him with the 
language of denunciation? Should he not rather 
give to the President and to the Administration 
his sympathy and his support? Sir, who does 
not know that the capture of this Capitol where 
we now sit, has for two years on different occa- 
sions been threatened b the military forces of the 
rebels? Who does not know that there have been 
| times when, almost within cannon shot of this 
‘capital, the rebels against whom that Senator 
never uttered one word, were in martial array, 
breathing slaughter and destruction against this 
Government; and not one word of denunciation 
of them have we heard from him; but because some 
men who have been suspected of being in sym- 
| pathy with the traitors; some men who are sup- 

»osed to be furnishing them with information, giv- 
| ing them aid and comfort, strengthening the hands 
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Mr. POWELL. Mr. P: ent, the Senator 
from Wisconsin seems to be ter y shocked that 
l ld inmyvpia ittera word in adenunciation 
of e who have, my judement mpted 

. . 

t ) rthrow the ¢ I i ri yuntry;and 
he enters the usual com i iva me, that I 
have t denouns i the rebe 4 w me to tell 
t} t Senator th f | ex \ ii rroved « 1 this 
fl fwhatthoses had dor l when 
they w e! gent. I d my 
I t tthey did wrong. It not my ha 

a e menwhoal f | 1 deal now 
wit! | eutl of United Stat 


Mr. GRIMES. Is he preset 
Mr. POWELL. 


Hei 1 the canit 

! } here im tib) ty. ind e nea i nd if th 
( nber; Lam not, theret wlikes Sena 
W very vindictively d lice ! nen Wie 
are i n rebeilor M y never ( 1 to 
d \ nth f nliemen W t tas sena 
tor ~ 4 lo ul { ont j F 

Butthe honora » ito m W nsay 
that the Presider is cond ed idminists 
tion with asingile view tosu inthe Constitutior 
and to « er Is ¢ itd. | k that Senator , un 
der the Constituuon, the Pi denth iny power 
to add me to the regular Army or to the Navy 
of the United Stat Isnott + expressly 
a ited to Congress y the Co tit ions Yi 
th Pre iden n don both of a Hineg’s,;a | 
the Senator Ly hi Pe oO ist reserve Lie 
Const ition | 18k that Senator i e cl ol 
th country at not guarantied t freedom of 
speech, and ) he erty of th j ecured 
by the Constitution? ‘The President has broken 
down both the freedom of peech id th iverty 
ofthe press, I could give you instance aft r in- 
stance where the Constitution has been palpably 
violated and overthrown by him. ; 

I ask the honorable S itor where in the Con- 
stitution has the President power to declare that 
certain persons not engaved inthe Army or Navy, 


shall be tried by court-martial and military com- 


mi ons, as he did by an edict of the 24th of Sep- 
tember last? The Constitution of your country 
says they shall be tried by a court and jury. 1 


ask the honorable Senator where the President 
gets the power to issue hisedictdeclaring the slaves 
i , When that very President in his 


ess said that under the Constitu- 


Qo. ; 
n states tre¢ 
inaueural add: 


ti he neither had the inclination nor the power 


I will not trouble the Senate 
of which th 
vital partofthe Constitution has be 


further with in- 
elististoolong. Almostevéry 
enclovendown. 
I as} +} ~ a . y} ‘othe P | t{ oate ¢ 
ask the Senator where the resident gets the au- 
thority to make an arrest ofa citizen. The Sen- 
ator from Ulinois well 


stances 


said a few moments aro, 
thatthe suspension of the writ of habeas corpus did 
not give the President or his ministers that power; 


and yet the President has been daily doing these 
things, throuch hisC bin et ministers and through 
the mil tary. Yes, : the distinguished Senator 
from New Jersey Watt] Is a monument 
of the wickedness > the Administration in that 
respect; and yet the honorable Senator says the 
President's sole desire is to preserve the Consti- 
tution and observe his oath 

Sir, if the President 
defend the Constitution, he has exhibited a most 
singular mode of doing it, for he has assailed it 
in every vital point; and for that I have arraigned 
him, as itis my duty to do; and for thus ar- 
raigning him I am denounced by Senators on the 
otherside. They say they are tired of such things. 
I shall, nevertheless, whenever I think itmy duty 
to do so, denounce those who infract the funda- 
mental law of the land. 

Mr. HARLAN. I desire to ask the Senatora 
question. 


’s object is to preserve and 


ucky to say that he has arraigned, and will in 
future arraign the President for violating the Con- 
stitution, 


I understand the Senator from Ken- 


I desire to ask if it is the province of |! 


CONGRES 


SION 


the Senat yr to arraign eithe r the President or any 
other high officer for a misdemeanor, or fora vio- 
rtion of tl Constitution of the United States? 
Do ot tha prerogative belor yr to the otner 
of Congr ? TheS itor has been sworn 
in nha i to act asa judge, and is he not now 
yh speech pi idgzing the case? Would he, 
ret u condiuon to act as an impar- 
{ Pet 1d macity, when this ar- 
raiginm : made under the Constitution, 
as provided by that instrument? 


Mr. POWELL. Mr. President, I will answer 


the Senator’s question. IL think I have the right 
to arraign the President and all others in author- 
ity who violate the Const tion of my country. 
I do that in my place as a Senator, and not in the 


capacity of a judge, however. 


Mr. HARLAN, 


I respectfully ask the Sena- 


tor to read that clause of the Constitution which 
to m, as a Senator, the right to arraign 
these ig public functionari 

\I PC WE LL. I have the richt, sir, to doso 
i my macilty a a Sen itor of l free in | Sover- 
S . Lam under oath. I am to sustain the 

C ition; and itis my duty, my swornduty, 
who infract that Constitution. But 

{ Senator ys I may be a judge of the Pres- 
dent. Sir, we shal never have such rood luck. 
| Ve id it} ny piace nere . mad | be lieve J Ccotli- 
’ y t y-day, that the Presid nt ought to 

ned before this Senate on arti les of im- 
p hment fi ran overthrow of the Constitution of 
his « intry: but Ido not expect any such thine: 
but be use L should be, by thi law, constituted 
one of his judg s, the Sen itor forsooth asks me 
why [ should denounce unconstitutional action 
here! It is my duty to do -. it is the Senator’s 
duty to do it, and I think I have heard the Sena- 
tor denounce unconstitutional action and laws. I 
im not the only one here who denounces the Ex- 
1LiV I confess that on the othe r side « f the 
Chamber they seem to regard him very highly; 


and, personally, | have no unkind feelings to- 
wards the President, and personally Th 1opealways 
oO 8peak f 

he fills. It lone with the President’s public 
acts, as her are brought before me for consid- 


f him as becomes the hich position 


eration. 


Here is a bill framed for the express purpose of 


his Union from having 
cted on them, by the Pres- 
ident and his minions, and it is my duty, in de- 
fense of the peopl to the rescue to pre- 
vent this obnoxious bill from becoming a law. 
It is my duty to do that; and, believing what I 
do, I should be recreant if I did not do it. And 
let me say to Senators, | will not be deterred from 
discharging my duty here by intimations, threats, 
or denunciations. Il have heretofore borne them, 
and | am still neers to bear them. I will be 
true and loyal to the Constitution of my coun- 
try, and I will seeail those whom [ think attempt 
to overthrow it. Whois it that isasking forthe 
passage of this law? It is the friends of the Ad- 
ministration, They do it for the purpose—and 
no gentleman can fail to see that that is the sole 
object—of preventing citizens, who have been out- 
raged in their persons, property, and liberties, 
from having their actions in the courts for redress. 


It is to hinder an appeal to justice, We 


prevent Y the citizens of 


redress tr wrongs infil 


, to come 


should 


shane our legislation so as to facilitate every citi- 
ren in seeking redress in the courts. That is the 
way to have law-abiding citizens. Teach them 


that th 'y must appeal to the courts to redress 
their wrongs, and not to force. If you pass this 
tendency will be to incline men to appeal 
to force instead of to the courts. Sir, I regret hav- 
ing detained the Senate so long. 

Mr. COLLAMER. Mr. President, T shall 
make one preliminary remark; and that is, that 
we have but a short time remaining of the session, 
I have cast over in my mind about how much time 
could fairly belong to each Senator during the rest 
of the session, how much would be each man’s 
fair part; and if we take out our Sabbaths and our 
Saturd: 1ys, and allow the ordinary one hour for 
morning ie ss, it would leave a little less than 
two hours to each Senator for the whole session. 
[ shall consider, if I take, during the whole of this 
session, more than two hours, that I have stolen 
some other man’s time. [Laughter.] I shall, 
therefore, not occupy any more time on that point. 

In relation to the Senator who last addressed 
the Senate, I have made no remarks respecting his 


bill, the 
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, 


manner of addressing the Senate, or the subject 
on which he has spoken, We differ wide ly ou 


one great point. The honorable Senator 1s of 
opinion,and hasexpressed itoften here, that there 
oucht sett obeany violence and coercion In putting 


There 
l believe the last 
discovered that no State had the right 
, and that nobody h oid any right to pre- 
vent itif ‘it attempted to do so. That looked a 
little original; but after all there was nothing ori- 
ginal in that; for if any man ill turn to constable 
Do rberry’s instructions to the’watch, he will find 

hat it . 1s known at as early a period as that. 
H. said to them, ** You shall comprehend all va- 
grom men; you are to bid any man stand in the 
.? How if he will not stand?” 
** Why then take no note of him, but let him go; 
and presently, t of the watch together 
God you are rid of a knave.’’ [Laugh- 


ter.] Verges says, *‘ If he will not stand when 
3) 


down this rebe llion. We think otherwise. 
is nothing new in his view. 
Pre sident 


to secedk 


prince’s name 


oe ta : 
cali the res 


and thank 


he is bidden, he is none of the prince 


’s subjects. 
‘“"True,’’ rey 


lied Doeberry,** and they are to med- 


d e Wilh none but the prince’s subje ets.’ [ Laugh- 
ter.] So with these people, if they will not abide 
within your Constitution, they are not your sub- 
jects, and you have nothing to do with them, 
|Laughter.}| And for the original lity of this idea 
D. wherry has the prior claim. 

We tink that a villain ought to be arrested; 
that a thief should be arrested, and all breakers 


of the law; and especially that that law in which 
the vital existence of the Government is involved 


should be enforced. Obedience must be enforced, 
or there is an end of the Government. We can- 
not expect in so great an undertaking as the sup- 
pression of this rebellion that the work will be 
conducted in the most delicate and careful and 
courteous manner. The gentleman seems to think 
that though a man may desire to save the drown- 
ing honor of his country, he must not presume 
pon the guilty familiarity . pulling itup by the 
sae ks. I think he should; but I shall make no 
further remark on that point. 
This bill the Senator seems to think is a perfect 
outrage upon all men’s rights. I do not want to 
argue it, but there is a precedent forit. The case 
occurred in the days of Mr. Madison. Chief Jus- 
tice Marshall says, in relation to these questions 
over which the United States courts have jurisdic : 
tion—that Is, questions arising on the construc- 
tion of the Constitution and the United States 
laws—that by statute made for that purpose they 
may be re moved into the courts of the United 
States for their decision. 
Mr. FESSENDEN. A Democratic precede nt, 
Mr. COLLAMER. If it has any particular 
sanctity from the period of the Government in 
which it took place, it wa8 in the very best days 
of the Democracy. The Senator says a man is 
prosecuted in the State courts, and you carry the 
case into the United States courts, when there has 
been a breach of the State law, or anything of 
that kind. The question that arises ,and the only 
question that can be carried there, is whether he 
acted under the direction of the Executive of the 
United States, or, as | propose to insert here, in 
pursuance of a United States law. Now, who 
shall decide whether the man was within the ac- 
tion of the United States Constitution and laws? 
If that provision of the Constitution which gives 
jurisdiction to the courts of the United States to 
decide those questions has any force in it, they 
are the proper tribunal; and the bill is drawn with 
a view to carry those questions there; and it is 
drawn, I say again, in pursuance of the precedent 
which occurred in our best d days. Gentlemen who 
really think that this Government should be pre- 
served against violence by the use of governmental 
force, [ take it, will assist us to perfect and carry 
through this bill. Ido not expect that those who 
belie ve that the man who ** will not stand in the 
prince’s name’’ ought to be permitted to go his 
ray, however much he breaks the law, will do 
anything to assist in passing laws to preserve the 
Government. 

Mr. TRUMBULL. I do not propose to pro- 
long this discussion; but since the Senator from 
New York made his remarks, and called attention 
to the case of Martin vs. Hunter’s lessee, I have 
hastily ran over the case at my de sk here, and I 
find it does not establish the principle w hich per- 

\ haps might be inferred from what was read by the 
li Senator, from Story. The question that arose in 
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that case was, whether an appeal would lie from 





the decision of the highesttribunal ina State to the 
Supren Court of the United State s, Where there 
uv : ma Coneress that provided for transfer- 
ring aca a led inthe highesttribunal ofa Stat 
to the Supreme Court of the United States, where 
the decision of th State court was in opposition to 


it set up under the Constitution or a jaw 


of Convress, and the 


court held thatan appeal lay 
’ ‘Tr 6 . » 5 . *, 
in such a case as that. That was not a crimina 
proce dings; but the State ot V irginia, Whence this 
case came, had denied the authority of the Su- 
preme Court ofthe United States to entertain juris- 
diction, and that was the question settled. In 
reasoning about it, Justice St ry says that this 
power of removing cases from one court to another 
isa thing thatis common. He says: 

Phe existence of this power of removal is familiar in 
courts acting according to the course of the common law 
in criminal as well as civil cases, and it is exercised Delore 
as well as after judginent.” 

He states that this is a familiar thing in courts 
acting under the course of the common law; and 
in another partof his opinion he says that unless 
this were so, there might be no remedy in crim- 
inal cases; butit has never been held that ecrim- 
inal cases could be transferred inthis way. here 


iwno such decision; there is no such pre cedent. 


The precedent of 1815, referred to by the Senator 
from Ve rmont, provides expre ssly— 

‘That this act shall not be construed to apply to any pros- 
ecution for an offense invoiving corporeal punistiiment.”? 

Mr. COLLAMER,. The gentleman will per- 
ceive that the exception inserted there shows that 
it was drawn to reach, and did cover, criminal 
cases, and would have covered them all if it had 
not been for that exception. 

Mr. TRUMBULL. In my judement nocourt 
would so construe it; but out of abundant caution 
those words were putin. Ido not mean to say 
that we might not provide by law for removing 
the decision of a question froin a State court to a 
United States court in acriminal case. I think 
we might perhaps make that provision. A case 
is putin this very book by one of the judges in 
delivering his opinion. 'He says: 

‘Suppose a foreign minister, or an officer, acting regu 
lariy under authority of the United States, seized to-day, 
tried to-morrow, and hurried the next day to execution. 
Such cases may occur, aud have occurred, in other coun 
tries. ‘The angry, vindictive passions of men have too 
otten made their way into judicial tribunals, and we can 
not hope forever to escape their baleful influence. In the 
case supposed, there ought to be a power somewhere tore 
strain or punish, or the Union must be dissolved. At pres 
ent, tie uncontrollable exercise of critainal jurisdiction is 
most securely confided to the State tribunals. The courts 
of the United States are vested with no power to scrutinize 
into the proceedings of the State courts in criminal cases ; 


on the contrary, the General Government has, in more than 


one instance, exhibited their confidence by a Wish to, vest 


them with the execution of their own penal law. And ex 
treme, indeed, I flatter myself, must be the case in which 
the General Government could ever be induced to assert 
this right. {fever such a case should oceur, it will be time 
enough to decide upon their constitutional power to doso.”’ 
It is possible that a provision might be made by 
which the question of law should be referred to 
the United States courts, and the offender held in 
eustody until that decision was had, and the State 
tribunals compelled to abide by the decision of the 
iy 
tion; but still it does not follow if that were so, 
that you could take the criminal out from the State 
jurisdiction and administer the State law. Sup- 
pose the decision of the court—and that is the case 
1 put—is that the party is not protected by the Uni- 
ted States law or the United States Constitution: 
then, lL ask, what are you going to do with him? 
He has committed no offense against the laws of 
the United States. Can the United States courts 
administer the State law? There is the trouble. 
This bill is not framed, and there is no machiner 
in it for testing this law question and holding the 
criminal in custody until it is decided, and then 
turning him over to the State tribunal to be dealt 
with. The whole frame of the bill goes upon the 
supposition that the action is a civil proceeding; 
and my trouble is that you cannot so frame alaw 
which would be constitutional,as would allow the 
United States courts to administer the Statelaws. 
It is not an offense against the United States law 
that aman commits ina State. The United States 
have no general jurisdiction over criminal offenses. 


They cannot punish for larceny, or robbery, or | 


arson, or murder, except it is in connection with 
the exercise of United States arty in a local- 
ity where the United States have exclusive juris- 


Supreme Court of the United States on that ques- 


diction; but, f the ordinary criminal offenses 
which are ¢ miitl d, they cannot preserve and 
never undertak rescribe the punishment; and 
therefore | would not be better to insert 
th word ! i here, 

Mr. BAYARD. I have very grave objections 
to the su itu “ h has be e rep yrted by tne 
Comm e on the Jud iry for the bill which 
pass d Llouse of Representative on the 9th 
of December last, but 1 do not purpose to enter 
upon that now. I shall confine myself to the 
amendment which is pending to the sulbsutute. 
believe the honorab Senator from New Y: 
propose S$ to Inst rt in the t} I | | ne of the st 
tute, afler the word ** prosecutl yn,’ the words 
** civil or crim il.’ Thee lectof that is intended 
to be, | presume—it certainly will be—the as- 
sumption, by the authority of Coner ss, of t 
power of removing from a State court the exer- 
cise of its criminal jurisdiction, It is pe rf CcLliy 


clear, and has been frequently decided, that the 
criminal laws of the U: ad States cannot be en- 


forced in the State courts; nor can the criminal 


laws of the State courts be enforced in the courts 
of the United States. [f a party is indicted ina 
criminal prosecution } » : tfor an of- 
fense, it must be an offense a the laws of 
the State. Doe this Congress mean to pass a 
law which sha iuthorize offenses ag t 

laws of the States to be tried in the etreuit court 


of the United States on appeal ? When | pur- 
sue the substitute further, it seems that it would 
not only give the power to appeal before tria 


but after i idement in acriminal case, to carry the 


; 
case into the circuit court of the United States to 
rehear it on the law and the facts. 

Sir, [ cannot believe that that is within the 
tentof the Federal Constitution. Leannot believe 
itis within your powers in any way Whiateve: 
I can easily see that it must lead necessat by to tine 
entire de struction of the power of the States as 
rezards theirown criminal jurisprudence. It tends 
to a system oft centralization which must subvert 
and break down this Government, if carried out. 
The motives of gentlemen | have nothing to do 
with. lam endeavoring to show what the effect 
of such an amendment would be. 

I will put a case, and itis the strongest case I 
can put. Suppose that ina collision between two 
individuals, one kills the other within the bound- 
aries of a State, and the survivor is indicted for 
murder under the laws of the State. Can he re- 
move the indictment for murder, as a violation of 
the peace and di rnity of the State, into a court of 
the United States, and have the verdict and sen- 
tence of that court as to whether he has been 
ruilty of murder or not, because he chooses to 
allege that he engage din this affray under color 
of authority from the President of the United 
States? That is the effect of this amendment, 
however, if itis adopted. Is it possible that th 
Senate can passa law of that kind? I am not 
speaking of the substitute as reported by the com- 
mittee, but of the effect of the anendment before 
the Senate, which will carry the entire criminal 
justice of the States for offenses against the laws 
of the States, both on the facts as well as the law, 
before the Federal tribunals. 

Suppose a case of an indictment for murder, 


| an offense against the peace and dignity of the 


int 
State, is carried to and tried in the cireuit court, 
say onanappeal. Cana court of the United States 
render judgment for an offense against the laws of 
a State in acriminal case? Where does the au- 
thority come from? On the other hand, by what 
authority can a court of the United States acquit 
aman of an offense against the laws of a State? 


|| This stands entirely apart from the question 


whether, where a party claims to be acting under 
the authority of a law of the United States, the 
decision of the State court of last resort is not re- 
visuble by the Suprem«s Court of the United States. 
That is a question of law alone. But neither in 
the event of the acquittal of the party in sucha 


| case as | have mentioned, nor of his conviction, 


would a court of the United States have any au- 


| thority to pronounce judgment; the judgment 


| 


would be a nullity. Could it convicteand hang the 
man, supposing him to be guilty of murder? Sup- 


| pose the allegation of the party turns out to be 


either unrounded in fact, or that there Was an enl- 
tire excess of authority; and therefore if there was 
any authority on the part of the President, there 


could be no jusufi “ation or excuse for the act. || is lie to be justified? Under the Constitution the 
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Suppose the President of the United States were 
to give a written order to an officer, Without reason 
or anytht else, to go Into a State ar d arrest a 
man, or, if you please, 


dovot » AU 


» and break open his 


on 
lake away | is property, and the man 
resists aid is ki ed; iS NOt that, in the entire ab- 
sence of authority, marder? The President can 
no more delegare such a power to an individual 
than the individual can exercise it himself. If he 
dor Ss, and he kills the man in allempting the vio- 
lation of his rights, be is gu ity of murder by the 
law of the Sta 

But I will take the other case. I will suppose 
the party had no such authori \ from the Presi- 
dent of the United Stat s, or it was dis wowed; 
mut he claims to have acted under color of author- 
ity. ‘The facts are to be tried in the circuit court, 
we are told, if this amendment be adopted. In the 
case I have mentioned, the circuit court beyond 
all question would have to say that the party had 
se if he killed the ma 
he was guilty of murder. Llow would a United 


States jury conv They would convict for an 


no justifcation - and of cour 


offense against the laws of the Stat , hot against 
the laws of the United St ites, There is no htaw 


of the United States violated; there is no law of 


the United States in issue; there isa simple ques 
tion as to whether the party vi lat d th LW of 


Lie 
The proposition here is to transfer all that class 
of eases, of which | have only cited one instanes 


. } oe . Ps 
on appeal, for trial in the Federal courts. If the 
‘ is convicted in your courts you cannot 


punish him; and if he is acquitted, the a quittal 


es for nothing and would not prevent a subse- 
juentindictment. The right of pardon under the 
Consutution of the United States is in the Presi- 
dent of the United States; but the President of the 


United States cannot pardon, and you cannot give 

m the power to pardon, a man convicted of an 
offense against the laws of a State; nor could the 
Governor of a State undertake to remit a sentence 


pronounced by acircuit court of the United States, 


no matter What the sentence might be. The whole 


ae : i val 
thing, therefore, as regards this propose d amend- 


mnent, is plainly wrong. As to the rest of the sub- 
stitute itself, | have one or two amendments to offer 
to it, and in the progress of the discussion | may 
probably, though not certainly, have occasion to 
peak at large upon the general character of the 
substitute itself and my objections toit. Ido not 
propose to r upon that subject now. 


VY. Lam exceedingly sorry that an 


q ‘ ,tar 4 
Nir. COV 
angry or acrimonious d mate shuou d arise upon 


his bill: be cause, being an important one, it 1s all- 


Important thatitsho iid be deliberate d upon calmly 
ind coolly, and with an eye to the best interests 

he country. I should have been glad to hear 
my learned friend trom Delaware pursue his an- 
alogy a little further. It is very well known that 
there is a very large and resp: ctable authority in 
this country which gives to the President the right 
to suspend the privilege of the habeas corpus act. 
Their argument gives that to the President, and 
they deduce from it a power to which the Sena- 
tor from Illinois aNuded a few minutes ago, and 
which L think has been claimed directly upon this 
floor for the President; and thatis, that in and by 
virtue of that act of suspension, he had the right 
not only to arrest gullty men, who miugtt fler- 
wards be convicted, but to arrest men not yet 
ruilty; that, by a proceeding similar to the loide 


suspect which at one time prevailed in France, he 
had the right to arrest and detain people suspect d 
to be rullty. 

Now, Mr. President, let us suppose for a mo- 
ment that that be true; that that is the true view 
and the true construction of the Constitution, 
Then a warrant under the sign-manual of the Pres- 
ident, and if you please with the great seal upou 
it, is directed to A ordering him to arrest B 
Whether B be guilty oz not, or whether he only 
be suspe cted to be guilty, is not mate: ul. The 
officer takes that warrant, and in endeavoring lo 
execute It, In consequence of B’s resistance, the 
latter is killed within the limits of Pennsylvania. 
A is indicted for the offense. Upon the alidity 
of that warrant the character of the offense may 
entirely depend; because if it was a valid warrant, 
if the President had a right to issue it, and if A 
was right in executing it, and he used no more 
force than was necéssary to execute it, then it 
would constitute a complete justification; but how 


ee ea te 
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judiciary of the United States only are competent 
to decide that question, and the question will be 
taken there. It must be taken out of the hands 
of the State authorities, and it must be transferred 
to the courts of the United States. I admit that 
it would bea very difficult proceeding to make that 
r; and Lam not by any means certain about 
it, because I am not ve ry familiar with this bill. 
This cannot appear upon the indictment in the 
State court. The plea there is, not guilty. That 
is the only plea upon the record. How is that 
court to know that this man intends to rely on the 
warrant of the President for his justification in the 
absence of any special pleading? Still | suppose 
that could be provided for by law; and if it did 
appear to the State court, then of course it ought 
to be transferred. 
avail 


transfi 


himself of this privilege and this. power 
which is claimed to result from the warrant of the 
Pre side nt. 

Mr. CARLILE. 
vania wi 


' 


lallow me to ask him if, in the case put, 
1¢ prisoner could not give in evidence, under the 
lea of not guilty, this warrant in his defense? 
Mr. COWAN. Unquestionably; but he hasa 
right to have the validity of that warrant determ- 
ned by the United States court. It is a consti- 
tutional right. He is not bound to abide by the 
decision of a subordinate State tribunal upon that, 
certainly. 

Mr.CARLILE. Certainly not; but, ifthe Sen- 
ator will allow me, if the State court should accept 
the warrant as evidence, and should decide against 
the validity of the warrant, or the right of the 
President to issue it, could he not then, after the 


In that way only could a man | 


The Senator from Pennsy!}- 


judgment had been pronounced by the State court, | 
carry it into a United States court and have an | 


opinion there? 


‘Mr. COWAN. 


Mr. President, only the in- 


dictment goes into the court upon a special allo- | 


catur. The testimony could not go; nothing but 
the indictment and the simple plea would go; and 
upon that the court could not determine the char- 
acter of his defense. 
defense is one of fact to a great extent, and might 
depend on probable cause, and that has to be 


passed upon by a jury under the direction of the 
y,& jury 


esides, the character of this | 


court; because if the court could pass upon the | 


question of fact, there is an end of it; 
lies from a tribunal which is intrusted with the 
determination of questions of fact. In the first 


place, the question on which the defense rests | 


no appeal | 


must exist in criminal cases, as a general rule, in | 


arol—this order of the President may have been 


yy parol—and it must be submitted to the jury, | 


and determined by the jury under the direction 
of the court, with authority to try it. I do not 


undertake to say that the criminal might not sub- | 
mit himself to that jurisdiction, because the juris- | 


diction of the United States is not exclusive. He 


might submit toit; but if he was desirous to have | 


the question determined in the courts of the Uni- | 


ted States, he has unquestionably a clear right to 
have it so determined. 
Mr. BAYARD. I cannot agree with the hon- 


orable Senator from Pennsylvania, and his doc~ || 


trine somewhat surprises me. I admit unhesita- 
tingly, and that ts the provision of the law now, 
that the decision of the State court in the last re- 


sort, where itis contrary toan authority conveyed 


under an act of Congress, or, if you please, of the | 


i xecutive, (and if it does not include the Execu- 
tive, Lam willing to make it so,) may be carried 
to the Supreme Court of the United States for re- 
view by an appeal or writ of error. That is con- 


sistent with our system. That is ordinarily done | 


by a bill of exceptions, as regards the questions of 
law decided, and thatgives the Supreme Courtan 
opportunity of passing upon the question. That 
gives all the remedy you require. If the law is 
imperfect in that respect as it stands, amend it; 
but the effect of this bill is to transfer the entire 
jurisdiction over offenses against the States from 


the State courts, and to try them in the courts of | 
the United States on the mere allegation of the de- || 


that his act was done under a color of au- 
thority from the President of the United States. 
If he fails in showing that it was done under color 
of authority, whatis to be theresult? Is the case 
to be sent buck again? There is nothing of that 
kind in the bill. It is notnegessary, in my judg- 
ment, for any legitimate purpose whatever, to 
transfer the trial of the facts from the court in which 
the indictment or criminal prosecution, whatever 


fendant 
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its character, is pending, to a court of the United 
States. It may be proper, if the present law does 
not cover that case, to provide that any decision 
exe rcise of 
authority or decides against an authority con- 
ferred under an act of Congress, or exercised by 
the President, shall be revisable in the Supreme 
Court of the United States, and that a bill of ex- 
ceptions shall be signed for that purpose. To that 
I should have had no objection; but this amend- 
ment goes far beyond that, as I have endeavored 
to show, and the result is to prostrate entirely the 
criminal jurisdiction of the State courts in any 
case in which the defendant says that he claims 


of a State court which impugns the 


|| to have acted under a color of authority from the 


Executive of the United States. 

Mr. McDOUGALL. I move that the Senate 
adjourn. 

Mr. TRUMBULL. I hope not. 


The motion was not acreed to. 


The VICE PRESIDENT. The question is on | 
| the amendment proposed by the Senator from 


New York to theamendment reported by the Com- 
mittee on the Judiciary. 

Mr. CARLILE called for the yeas and nays, 
and they were ordered; and being taken, resulted 
—yeas 27, nays 15; as follows: : 

YEAS—Messrs. Anthony, Browning, Chandler, Clark, 
Collamer. Dixon, Doolittle, Fessenden, Foot, Foster, 
Grimes, Hale, Harding, Harlan, Harris, Hicks, King, Lane 
of Kansas, Morrill, Pomeroy, Sherman, Sumner, Ten Eyck, 
Wade, Wilkinson, Willey, aud Wilson of Massachusetts 

oo 


NAYS—Messrs. Bayard, Carlile, Cowan, Davis, Hen- 
derson, Howard, Lane of Indiana, Latham, McDougall, 
Powell, Saulsbury, Trumbull, Turpie, Wall, and Wilson 
of Missouri—15. 

So the amendment to 
agreed to. 

Mr. HARRIS. There are several amendments 
necessary to make tie bill conform to the amend- 
ment now adopted. In line twelve, after the word 
‘“suit,’’ there should be inserted the words * or 
prosecution.’’ 

The amendment was agreed to. 


Mr. HARRIS. In line twenty-one, after the 
word *‘cause,’? the words ‘for prosecution”’’ 
should be inserted. : 

The VICE PRESIDENT. That amendment 
will be made if there be no objection. The Chair 
hears none. 

Mr. HARRIS. At the end of line thirty-three, 
after the word ‘ suit,’’ the words ** or prosecu- 
tion’? should be inserted. 

The VICE PRESIDENT. That amendment 
will be made if there be no objection. The Chair 
hears none. 

Mr. HARRIS. In line thirty-four, after the 
word ‘‘any,’’ the word ** such’’ should be in- 
serted. 

The VICE PRESIDENT. That amendment 
will be adopted, if there be no objection. The 
Chair hears none. 

Mr. HARRIS. 


word *faction,’’? the words * civil or criminal’’ 


the amendment was 


| should be inserted. 


The VICE PRESIDENT. 
will be made, if there be no objection. The Chair 
hears none. 


Mr. HARRIS. 


In line three of the second sec- 


| tion, after the word *‘ act,’’ the words, ‘* whether 


civil or criminal’? should be inserted. 

The VICE PRESIDENT. That amendment 
will be made, if there be no objection. ‘The Chair 
hears none. 

Mr. HARRIS. In the first line of the third 
section, after the word ‘‘suit,’? the words ‘or 
prosecution’’ should be inserted. 

The VICE PRESIDENT. That amendment 
will be made, if there be no objection. 

Mr. HARRIS. In line two of the fourth sec- 
tion, after the word * prosecution,’’ the words 
** civil or criminal’? should be inserted. 

The VICE PRESIDENT. That amendment 
will be made, if there be no objection. 

Mr. COLLAMER. I wish to offer one or two 
little amendments. 
section, after the words ** United States,’’ 1 move 
to insert ** of any act of Congress.”’ 

The amendment was agreed to. 

Mr. COLLAMER. I wish the same amend- 
ment made in the sixth line of the fourth section, 
by inserting after the word ** United States’’ the 
words “‘or by or under any act of Congress.”’ 


The VICE PRESIDENT. That amendment 


In line fifty-seven, after the | 


That amendment 


In the ninth line of the first | 





| is now before the Senate? 


will be made, if there be no objection. The Chair 
hears none. 

Mr. COLLAMER. The fourth section is a 
statute of limitations, nothing more, nothing less. 
It proposes to confine the bringing of actions for 
all these causes of action mentioned to two years. 
I propose for peace to strike out ‘* two years,”’ 
and insert ** one year,’’ so that the action shall be 
brought within one year after the cause of action 
accrued, 

Mr. BAYARD. Which of these amendments 
I do not understand 
them to be adopted merely because honorable 
Senators suggestthem. There is one amendment 
of the Senator from New York that I wish to 
make a few comments on before itis adopted, and 
that is the one inserting the word ** such” in the 
thirty-fourth line; and then I shall have something 
to say on the proposed amendment of the honor- 
able Senator from Vermont. 

The VICE PRESIDENT. The Chair stated, 
supposing that the amendments were merely 
formal, to carry out a vote already agreed to, that 
they would be regarded as adopted if no Senator 
objected. 

Mr. BAYARD. The particular amendment to 
which I object is the one inserting the word 
**such,”’ in the thirty-fourth line, after the word 
‘‘any.’? I wish to comment on the principle in- 
volved in that portion of the substitute of the com- 
mittee, as I regard it as more objectionable than 
the previous part of the section. 

The VICE PRESIDENT. The Chair will re- 
gard the question as not having been put upon 
that amendment. 

Mr. BAYARD. Then I will make my objec- 
tion now. The first section provides, in the first 
part of it, forany suits or prosecutions which have 
been previously brought, or which are still pend- 
ing, being transferred to the United States courts. 

Jut the language of this clause is that ‘* any action 
or prosecution which may be now pending or 
hereafter commenced before any State court what- 
ever,’? may be removed ‘after final judgment.”’ 
The effect of the insertion of the word **such”’ is to 


| make that clause apply to criminal prosecutions; 
and then it goes on to provide that such cases, 


after final judgment, may be transferred to the 
circuit court of the United States, and then the 
right is given to hear the case overagain. Now, 
I confess, that strikes me as an extraordinary pro- 
vision. After a criminal case, an indictment for 
an offense against the laws of the State has been 


| tried in the State court, and the verdict rendered 


one way or the other, the idea that that can be 


|| transferred by an act of Congress into the Federal 


| court to be tried over again on the law and on the 





facts, notwithstanding the judgment, for the lan- 
guage is, ‘the judgment in such case notwith- 
standing,’’ it seems to me is an utter obliteration 
of the criminal jurisdiction of the States. That 
is my objection tothe provision. As to the other 
part of the section, I shall not now state my 
objection to it. I understand, however, that the 
honorable Senator from Vermont proposes to re- 
duce the limitation of time. 

The VICE PRESIDENT. That is not now 
before the Senate. 

Mr. BAYARD. Very well, sir. 

The VICE PRESIDENT. The question now 
is on agreeing to the amendment proposed by the 
Senator from New York. 

Mr. BROWNING. Mr. President, I had in- 
tended to move to strike out this portion of the 
bill with a view to hear the views of Senators 
upon it, from the word “Sand,” in the thirty- 
fourth line, to the word ** court,’’in the seven- 
ty-second line inclusive—all that portion of the 
bill which relates to annulling or avoiding judg- 
ments after they shall have been rendered in the 
State courts. That is going very far. I do not 
know of any precedent for taking a case from the 
State courts to the circuit court of the United 
States after it has been tried and judgment pro- 
nounced. Ina class of cases provided for by the 
statute upon the subject, the judiciary law, ap- 

eals or writs of error may be taken from the final 
judgment of the State courts tothe Supreme Court 
of the United States; but this portion of the bill 
contemplates an abrogation of the judgments of 
the State courts, or some sort of appeal from the 
State courts to the circuit court of the United 
States. The provision is, that— 

“It shall be lawful in any action or prosecution which 














may be now pending, or hereafter commenced, before any 
State court whatever, for any cause aforesaid, after final 
judgment, for either party to remove and transfer, by ap- 
pe ul. such case during the session or term of said court at 
which the same shall have taken place, from such court to 
the next circuit court of the United States.” 

Now, sir, | am not aware that there is any case 
or any precedent—there may be, but I am not 
aware of any—for granting appeals from the final 
decisions of the State courts to the circuit court 
of the United States. It appears to me to bea 
dangerous innovation. It looks a little as if it 
might ultimately lead to an absorption of all the 
powers of the States by the General and central 
Governmenf. I do not perceive that there is 
any necessity for this portion of the bill, at any 
rate. If we pass this bill at all, we shall pass it 
very soon; it must be within the next five weeks. 
It is not probable that there will be judgments 
rendered between now and then to such an ex- 
tent as to justify us in such an innovation on the 
jurisprudence of the country. The portion of 
the bill which lL move to strike out has no con- 
nection whatever with, and no pertinence to, the 
removalof actions that have been commenced and 
are pending in the State courts, where the defense 
intended to be made in them may arise under the 
Constitution or laws of the General Government, 
or under the authority of the executive head of 
the General Government; but it relates totally 
and entirely and exclusively to cases that have 
been already adjudicated, and in which final judg- 
ment has been pronounced. I should like to hear 
the reasons for that. 

Mr. COLLAMER. In the first place, I will 
remark to the gentleman that it is copied from the 
act of 1815, word for word. 

Mr. BROWNING. This part of it? 


Mr. COLLAMER. This part of it. Itis no_ 


innovation at all. Itis the reénactment of thatact 
in the very words. The occasion which called for 
that law was the passage of the non-intercourse 
law, which had occasioned a great deal of diffi- 
culty, and gave rise to claims for suits; but when 
it was understood that the actions which had been 
or should be commenced might be carried into the 
circuit court of the United States, they ceased. It 
was a law of peace. 

Mr. BAYARD. Will the honorable Senator 
be kind enough to refer me to the act of which he 
speaks, and which he says is identical in its prin- 
ciple with this? 

Mr. COLLAMER. It is to be found at page 
199 of the third volume of the Laws of the United 
States. [copied it word for word in relation to the 
removal, 

Mr. BAYARD. Did that apply to criminal 
cases’ 

Mr. COLLAMER. It does not use the word 
‘**criminal;’’ but I have copied the mode of re- 
moving cases word for word from that act. The 


Constitution provides that questions which arise 
on the Constitution and our construction of the | 


statutes of the United States shall be among the 
class of cases in which the courts of the United 
States are to have jurisdiction. That is the Con- 
stitution. Now, the mode of carrying questions of 
that kind from a State court into the United States 


courts so that they may exercise that constitu- | 


tional jurisdiction, is a matter to be regulated by 
law. Congress from time to time have arranged 
the manner of carrying the cases in which these 


in just such way as they think the occasion re- 
quires, ‘True it is that in the twenty-fifth section 


of the judiciary act there is a mode provided of | 


bringing a writ of error to the Supreme Court of 
the United States from the highest tribunal ina 


. ; aoe” ee ; 
State where a question of this kind has arisen and 


been decided against the right claimed. Such a 


case may be carried by writ of error to the Su- | 
prnne Court of the United States; but the judges | 
iave said all along that it is perfectly competent | 


for Congress to provide for carrying these ques- 
tions into the Supreme Court, by any act they 


may make,atany stage of the proceedings. eg’ 
f 


have provided one mode in the judiciary act. 

a suit is brought in a State court by a citizen of 
one State against a citizen of another State, the 
defendant may remove that cause into the circuit 
court of the United States before any trial. The 


mode of removing a case, when the question arises, 


and a case exists involving such a point, is alto- 
gether a matter to be regulated by statute. 


| rights of the States, and 


lt is provided here, in the first place, that when | 


a man is sued or prosecuted for an act of the kind 
stated in the bill, he may, at the first term, have 
itremoved to the circuit court of the United States. 
In his application, he states that such a question 
arises; thatis, that he acted in the matter charged 
against him, be it what it may, under the author- 
ity of the Executive, or under the authority of a 
law of the United States under which he claims 
protection. That is his petition; that is what he 
states as the cause of the removal, and then he 
gives bail, and the case is removed. When that 
case comes before the circuit court, if it appears 
thatin pointof fact that was not the question which 
arises in the case, the court will turn the case out, 
and send him back to the State court. 

Again: suppose a judgment has been rendered 
before he can get this removal. In that contin- 


| gency, I have followed the statute which was 


passed in 1815, for the removal of the case at that 
stage of the proceedings. ‘That bill provided, then, 
for carrying it by appeal into the circuit court. | 
have followed all the machinery provided in that 
law, and I propose to allow the defendant to carry 
the case to the circuit court of the United States 
by way of appeal, on the ground that the question 
arising is his right to be protected under the laws 
of the United States, or the authority of the Ex- 
ecutive of the United States. Ifthe case does not 
contain any such question, the court will say it is 
improperly brought there, and it will be remitted, 
remanded to the court from which it came. 

The occasion for it now is that there may be 
judgments rendered; I do not know that there are, 
[ do not know how that fact is, but I thought it 
best, not only in my view of the constitutional 
right and power, but also in view of the precedent 
which | have stated before, to follow the mode of 
removal there provided. I think itisasafe prece- 
dent, clearly within the Constitution. 

A question is made as to whether that act cov- 
ered criminal cases, Its words are ‘ suit or prose- 
cution,’’ and it speaks all the way through of ‘the 
defendant or respondent,’’ showing, I think, that 
they understood it to extend to criminal cases. 
Now, if it be certain that before the passage of this 
billthere cannothave beenany of those judgments 
rendered, it may be asked, what occasion for the 


law? But the right, the power, the propriety of 


passing such a law is very clear to my mind. 
The VICE PRESIDENT. The question is on 
agreeing tothe amendment proposed by the Sena- 
tor from New York. That isin order before the 
motion of the Senator from Illinois. 
Mr. BROWNING. Ido not doubt the power, 


or right, or propriety of providing for the re- 


moval of cases yet pending from the State courts || 


to the Federal courts, where any question arises 
necessary to the maintenance or defense of the 


| suit under the Constitution or laws of the United 


States, or any authority exercised under the Pres- 
ident of the United States. ‘That is all provided 
for by the preceding and subsequent parts of the 
bill; but I do very much doubt the power in the 


| first place, and very much more strongly the ex- 


pediency, if the power exists, of going so far as 


' to annul absolutely the final judgments and de- 


cisions of the State tribunals, take the case de novo 
into the Federal courts, and try the whole thing 
over again there. If the case is of importance 


| enough to be attended to atall, I think every priv- 
|| lege and every opportunity of defense that ought 
questions arise to the courts of the United States | 


to be given is afforded to the defendant when we 
confer upon him the right, and furnish him the 
means and the opportunity of removing his case 
before there has been an investigation of it. I 


| have not examined the precedent referred to, but 


I think it a dangerous one if it has been adopted, 
and I think we had better not make it more au- 
thoritative by following iton this occasion. There 
is some danger, Mr. President, and we ought to 
guard against it—there is some danger of an ab- 
sorption of too much power by this Government, 
and of trenching too far upon the constitutional 
{ do not know how it 
would be possible for us to go further than that 
by an actof Congress to abrogate and annul the 
judgments of the judicial tribunals of the States, 
and drag them into the circuit courts of the United 
States for the purpose of revisal, rehearing, re- 
trying them, and rendering a totally different 
judgment perhaps. 
Now, sir, if judgments have been rendered, if 
judgments should be rendered before the passage 
of this bill, there is already provision for prosecu- 
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ting appeals. The parties may take an appeal from 
the circuit court of the State where the case is tried, 
and where the judgment is rendered ,to the supreme 
court of the State; and there are alre ady provisions 
existing and means provided for prosecuting an ap- 
peal from the judgment of that final tribunal of the 
State to the Supreme Court of the United States, in 
the event of any question arising, as | have said, 
under the Constitution, laws, treaties, or author- 
ity of the United States. | think the case is already 
provided for so as togive the right ofappeal. They 
have the unquestionable right of appeal to their 
own State tribunal, the court of ultimate resart 
there; and already the provisions are such, I 
think, as to warrant the prosecution of an appeal 
or writ of error from the decision of the ultimate 
tribunal in the State to the Supreme Court of the 
United States. 1 do not feel as if | could go any 


‘further. ‘The other portions of the bill make an 


ample provision for the removal of cases still 
pending. ‘This part of ithas no reference to that 
at all; but itis entirely directed against judgments 
that have already been pronounced, and absolute- 
ty annuls them; makes them of no effect; treats 
the whole proceeding as if it had never taken place 
atall; and reopens the case for investigation before 
the tribunals of the Federal Government. 

Mr. HARRIS. Mr. Président, | am not par- 
ticularly anxious that this provision in the bill 
should be retained. The bill may be sufficient to 
accomplish its object without it; 1 am inclined to 
think itis; but I think it is very well, and I de- 
Sire to Say that it is not so novel or strange a pro- 
vision as some Senators seem to suppose. It is 
no new thing to provide that after one trial of an 
action, upon an appeal,a second trial may be had 
asa matter of right, and, as is said by the Senator 
from Vermont, an appeal always vacates the judg- 
ment. There are certain cases where a writ of 
error is brought to review the judgment, when the 
judgement is allowed to stand until the court of 
review passes upon it, affirming or reversing it; 
but an appeal vacates the judgment. In my own 
State, the law was, fora tone time, that when an 
action involving a certain amount was pending 
before a single magistrate who tried that action, 
and rendered a judgment, the party who was un- 
successful might appeal, and as a matter of right 
have a new trial of that action before a superior 
court. Itis now the law that, in a certain class 
of actions involving the title to real estate, the 
party who is unsuccessful on the first trial may 
havea new trial as a matter of right, and, in some 
instances, a third trial; and in some of the west- 
ern States, formerly, and I think it is so yet, it 
was a common thing to provide in regard to an 
action brought in a county court, after the trial 
had taken place and judgment rendered in that 
county court, that the unsuccessful party might 
appeal to the circuit court, and, as a matter of 


| right, have the case retried. 


This is nothing more nor less than that. The 
provision which is now objected to provides that 


| after a trial shall have been had in a State court, 
| either party, not simply the party that is charged 


with a violation of the law, but either party who 


| shall prove unsuccessful, the plaintiff as well as 
| the defendant, if he shall appeal, may remove the 
} cause to the Federal courts, and have a second 


trial. I see nothing alarming in that provision; 
on the contrary, it secures to the unsuccessful 
party what the Legislatures of the different States 


| have thought a beneficial thing, a second trial; and 


in that, certainly, there can be no harm. Whether 
the proceeding may be a civil proceeding, what 
harm or danger can there be in allowing the un- 
successful party to try the cause over again? 


Mr. BROWNING. I desire only to suggest to 


the Senator from New York that he is mistaken 


in one of the provisions of the bill, think. This 
is not a mutual right; itis a right restricted to one 
of the parties and denied to the other; for the bill 
reads: 

“ And provided also, That no such appeal or writ of error 
shall be allowed in any action or prosecution where final 
judgment shall have been rendered in favor of the defend- 
ant or respondent by the State court.”’ 


Mr. COLLAMER. Thatis precisely the same 
limitation which applies to a writ of error under 


| the twenty-fifth section of the judiciary act. In 
| that case, where the defendant claims to be pro- 


tected under a law of the United States, and the 


| State court sustain him in it, there is no necessity 
| for going to the United States courts. 
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you me to apply it to an action pr di if at the 
{ , | think it is atnonstrous Injustice, The bill 
provide iat invzll pend ractions, if thi plaintiff 
fail, he sha ydo costs. Whatis that 
Ou im} mr A pe ity am riot d & Lhat 
“ h, by the laws of the land, he now hasa rig! 
te aa vided should fail in his suit? A suit 
} red ymenced under existing laws, which 
t party had a right to commence. If he cannot 
ve his case, he fails; if the law is against him, 
but on what principle can you justify the 
i sig penalty by subsequent retrospective 
legislation upon that man for going on withasuit 
commenced anterior to the passage of your law? 


I think the 


system of double costs in any case an 


obsolete and barbarous one, without reference to 
this particular bill; but if it is adopted here, it 
should be limited to cases hereafter arising. I 
shall therefore move to insert the words * here- 
after brought,’’ in the seventy-sixth line, so as to 


confine the penalty of double costs—for it is noth- 
more than a penalty—to future actions, and 
not impose it by re trospective legislation on any 
existing ] have nothing to do with existing 
suits; | have no convection with them in any way; 
I do not even know of any that have been com- 
meneed. I may have read in the 


SUIL. 


papers of one 


} 
| 


or two being brought; but I know nothing about |! 


them. My objection is to retrospective legislation, 
imp i ra pel V ! i i ifora yr i bts 
u ¥ si i i » f i i riti i v , i i a 
at hie ! m. I shail make tha 
motion W t \ I iti ¢ cr 

The VICE PRESIDENT. ‘The question is on 
rhe ie lmenutpr vosed by the Senator from New 
Ye i e Wwe [oe after **a y, in 
ul il i of tie fit sect } 

Lh ends LW iv ed Lo, 

The VICE PRESIDENT. The amendment 
propo d by the Sena from Vermont is now in 
order, Itis to strike out * two years,’’ and insert 


YUGALL. I understand—— 
} .. 2 
gentleman Ob} ct 
to the amendinent? 
Mr. McDOUGALL., I object. 
Mr. COLLAMER. 


Mr. McDOUGALL. 


I withdraw it. 
| move, then, to ame nd 
aying 


» years from the passage of the act. 


that the limitation 


he amendment in torm. 
\VIER eh " ' 
4 vt aie. A iit ecu 


rin of statutes [ limitation, 


mis drawn in 
that is, 


to run after the cause 


OT actiol 


Mr. McDOUGALL. But it is retroactive, and 


| ropose ft make it prospective. In all linnita- 
{ ia e rule of the law is that the time shall 
run after the passage of the statute, and not after 
‘ ict don ul the i I SULBE juent to the 
That is so well re ruized a rut of law, 

{ it na eCD e ¢ i uction put upon all lim- 
1On LAW this country. It will be observed 

{ tt fie ) ion, if the act took place 
two yeat = » deny a person his remedy in 


court. There may have been ill val acts two years 


since—— 

Several SENaTorRS. Oh, no. 

Mr. McecDOUGALL. ‘There may have been 
eighteen months since, and the party not be ad- 
Vi of th i Within six months; and thus he 
would not br le to institute his action. You 
uo no 'y jim thal lier isa limitation on his 
right 1 | his right is extinguished. That is 
aca ull the rules of legislation and all sound 
rules of law. I propose to have this provision con- 
form to the general rules of law on this subject. 
A court w not construe a law to be one rative to 
act upon L past transact n,and imiapastright, 
uli bear cessary conclusion, and, indeed, 
under State constitutions the right of State Legis- 
latures toenact a law making a limitation operate 


upon ap ist act has been de nied, and it has been 


led 
passage of the act 
Mr. COLLAMER. B 


after this act passes there is a m 


conte that such laws can only date from the 


it suppose two years 
1 W ho wants to 


bring his suit for a cause that arises then. Sup- 


two 


pose that a man’s cause of action accrues 
years brings suit, what 
would limitations? Under the 
amendment now proposed, it would run on him 
before the act was done, before the cause of action 
accrued. The Si 
the amendment as present d, Lo accomplish his 
purpose ° 

Mr. McDOUGALL. 
amendment in form. 

Mr. COLLAMER. I suppose what t 
tleman means is, that as to eauses of action that 
accrued, the action shall be brought 
within two years from the passage of the act, and 
for those that hereafter accrue, within two years 
after the cause of action has accrued. 

Mr. McDOUGALL. By the section as it now 
stands, the bringing of an action for a cause that 
accrued eighteen months since would be limited 
in six months from this time; and the bringing of 
an action for an act done two years ago would 
be already limited. It is proposed to pass a lim- 
itation that is to operate before a man has asserted 
his rights, and before you have given him notice 
that he is denied his rights. 

Mr. COLLAMER. I was trying to make the 
gentleman understand that putting in the words 
he proposes, providing that the action shall be 
brought within two years after the passage of this 
act, might bar an action, the cause of which has 
not accrued and may not accrue until next year 
or the year after. 

Mr. MecDOUGALL. 

Mr. COLLAMER. 


after the act passes, and he 


be the statute of 


nator needs something more than 


I have not drawn up the 
| 


ne gen- 


heretofore 


Why so? 
Because the action is not 


| 
| 
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judgment. for either 


‘ , & 
January 27. 
a 
brought within two years after the passage of the 


ecDOUGALL. 


, . 
that is 


up th ttre 


Oh, no: not my 


ndment. [ 
up in proper form 

I i 

D es the Penator 


amendment? 
withdraw it 


] is rit, and aqraw it 
The VICE PRESIDENT. 
from California withdraw 
Mr. McDOUGALL. I 
present. 
Mr. BROWNING. 


aiuthenfirst 


the 
for the 
I] now move to strike out 
section of the bill from the word ** and,”’ 
in line thirty-four, to the word ** court,’’ in line 
seventy-two, inclusive. It is only so much of it 
to appeals from the judgments of the 
Slate courts. 


as reiates 


The Secretary read the words proposed to be 
stricken out, as follows: 
And it shall be lawful in any action or prosecution which 


may bei 


Strate erou 


Ww pending, or hereatt d, before any 
rt whatever, for any cau sioresaid, after final 
party to remove and transfer, by ap 

during the ses said court at 
such court to 
to be held in the 
i shall b taken, in 

; and itshall be the duty of the person taking such 
appeal to produce and file in the said cireuit court attested 
copies of the and judgment in such 
either party, with 


Cr COUMILE TC 


peal, such cas 
Which the same shall have tak 
the next circuit ¢ ul i the t 
district 


sion or term ot 


n place, from 
ited States 


I Wihich seh appeal Inahner 


aloresaid 


process, proceedings 


cause ; and itshallalso be competent tor 


In six Months after the rendition of a judgment in such 
cause, by writ of error or other process, to remove the same 
to the circuit court of the United States of that district in 


which such judgment shall have been rendered ; and the 
said circuit court shall thereupon proceed to try and d 
termine the facts and the law in such action, in the same 
manner as if the same had been there originaily commenced, 
notwithstanding. And any bail 
Which may have been taken, or property attached, shall | 
holden on the final judgment ofthe said circuit court in such 
action, in the same manner as if no such removal and trans 
ter had been made, as aforesaid. And the State court trom 
which any such action may be removed and transferred, as 
upon the parties giving good and sufficient secu 
rity for the prosecution thereof, shall allow the same to be 
removed and transferred, and proceed no further in the case: 
Provided, however, That if the party aforesaid shall fail duly 
to enter the removal and transfer, as aforesaid, in the circuit 
court, agreeably to this act, the State court, by which judg 
mentshall have been rendered, and from which the transter 
und removal shall have been made, as aforesaid, shall be 
authorized, on motion for that purpose, to issue execution, 
and to carry into effect any such judgment, the same as il 
no such removal and transfer had been made: And provided 
also, That no such appeal or writ of error shall be allowed 
in any action or prosecution where final judgment shall 
have been rendered in favor of the defendant or respondent 
by the State court. 


Mr. BAYARD. 1 ask for the yeas and nays 


on the amendment of the Senator from Illinois. 


lie judgzinNenL Ih suciu cas¢ 


atoresaid 


‘The yeas and nays were ordered; and being 
taken, resulted—yeas 14, nays 27; as follows: 

YEAS—Messrs. Bayard, Browning, Carlile, Cowan, Da 
vis, Henderson, McDougall, Powell, Saulsbury, Sherman, 
Turpie, Wall, Willey, and Wilson of Missouri—l4. 

NAYS—Messrs. Anthony, Chandler, Clark, Collamer, 
Dixon, Doolittle, Fessenden, Foot, Foster, Grimes, Hale, 
Harding, Harlan, Harris, Hieks, Howard, King, Lane of 
Indiana, Lane of Kansas, Morrill, Pomeroy, Sumner, ‘Ten 
Eyek, Trumbull, Wade, Wilkinson, and Wilson of Massa 


chusetis—27. 


So the amendment was rejected. 


Mr. COWAN. I move to strike out all of the 
second section after its enacting clause, and in 
lieu of it to insert: 

That if it shall appear, upon the trial of any action pro 
vided for and mentioned in the first section of this act, that 
there Was probable cause for the arrest, imprisonment, or 
act complained of; or that in making such arrest or 
imprisonment, or committing such act, the defendant acted 
in good faith, under the authority or order of the President 
of the United States, then, and in every such case, it shall 
be the duty of the court trying the cause to instruct the jury 
that the foregoing facts, or either ot them, constitute a full 
and complete defense to the action, and that the finding 
must be accordingly. 


Mr. COLLAMER. Before passing upon the 
second section, by striking it out, | wish to amend 
it. 

The VICE PRESIDENT. 
be in order. 

Mr. COLLAMER. In the fourteenth and fif- 
teenth lines of the second section, | move to strike 
out the words ** until after the adjournment of the 
then next ensuing session of Congress.’’ The sec- 
tion provides, in substance, that if upon the trial 
of any of these cases, it shall appear in evidence 
to the court that the defendant acted on probable 
cause or in good faith, they shall entera certificate 
of that on the record; and thereupon all further 
proceedings on that judgment shall cease. Thatis 
to be done if judgmentis rendered for the plaintiff. 
The words of the section are: 


other 


That motion will 


‘That in any suit or prosecution against any person for any 
cause mentioned in the first section of this act, if judgment 
shall be given against the defendant or respondent, and it 
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shall appear to the court before which such suit or prose 


cution shall be tried that there was re 1souanble or probable 
( « arrest or imprisonment, or other wrong for 
ww hy said suit was brought, or ifit ill appear to said court 


that the defendant or respondent conducted in good faith 


in making such arrest or Iinprisoniment, or doing such act, 





such it shall order a proper certificate or entry tol 
made thereof, and thereupon no ey ion shall issu yr 
further proceeding be had against such defendant or re 


t . 
snondent for said cause of action oF on said judgment, until 
| len 


alter the adjournment of the then next ensuing session ot 
Congress- 

The words * until after the adjournment of the 
next ensuing session of Congress,’’ which I move 
to strike out, only suspe snd the carrying into ex- 
ecution of the judg rment until afte : the next ses- 
sion of Congress. The original bill, as drawn by 
me, was drawn after the act to which | have often 
referred, and provided that no proceeding should 
be had on the judgment. ‘The substance of that 
is this: we intend to say by this act that if upon 
the trial it fully appe ars t¢ ihn court, and the court 
certify it on the record, that during this rebellion 
our officers, civil and military, have conducted 
themselves in good faith in what they did, that 
shall be the end of the procee ding against them, 
and if anybody is injured by them, he must come 
to Congress for relief. The words which I pro- 
pose to strike out now, suspend procee dings on 
Congress. What the Congress may be, what they 
would do, or whether they would do anything in 
relation to the officer thus conditioned and thus 
situated, I do not know; but | think it would | 


the most effective protection to him to say that if 


that fact appears to the satisfaction of the court, 
and is certified on the record, it shall end the case. 
I therefore desire, before the amendment proposed 
by the Senator from Pennsylvania be put, that 
these words be stricken out. 

The VICE PRESIDENT. The question is on 
oe es of the Senater from Vermont. 

.BAYARD. I havea word to say as to the 
effec ct cal the amendment of the honorable Senator 
from Pegnsylvania, and that proposed by th = 
orable Senator from Vermont. It is provided | 
the bill before the Senate that in case of a wrong 
done under color of authority of the Executive, the 
party who brings his suit shall be transferred to 
the Federal tribunals, where the entire organiza- 
tion of the court, the summoning of the jury, and 
every possible circumstance is in favor of the de- 
fendant, because it is all within the control of the 
Executive, under whose authority the defendant 
claims toact. Added to this, there is a further pro- 
vision that for the assertion of his rights as against 
a wrong-doer, on the trial of the fact whether he 
isa wrong-doer, the party shall be liable to the pen- 
alty of Sando aaene if he fails, whether his suit bas 
been instituted before this bill passes or after- 
wards. 

‘Thencomes this other provision, and what is it? 
If, notwithstanding all these indemnities thrown 
around - official action of the party, he should 
finally be convicted by the verdict of the jury, then 
the court are to step in, and not to certify, as is or- 
dinarily done in some cases, that there was prob- 
able cause for the act done; not that there was 
probable cause in the authority of the Executive, 
(that they cannot justify 9 but sup posing the au- 
thority to exist, the court are not only to certify to 
that which is often the case in other laws, but they 
are to certify as to the motive, the intent, the rood 
faith of the party. That is not drawn from the law 
of 1815; thatisan interpolation of 1863. Therefore, 


after the party is finally convicted by the verdict of 


a jury, the court (not the jury) is to be allowed to 
pass upon the motive and intent of the individual 
actor, his good faith; and if the court certify that 
they believe hisact to have been done in good faith, 
(for it is in the alternative,) no matter how wrong 
the action of the party, no matter how great the 
outrage, no matter the absence of authority on the 
part of the President, if you cannot relieve him 
otherwise under this law, on the certificate of the 
court that a party acted in good faith, which I sup- 
pose means with innocent intentions, that he did 
not mean to do a wrong, then the verdict is not to 
be enforced. 

This may be justice, but I cannot so regard it. 
From what I have seen, | suppose it is idle to re- 
sist any amendment that is offered on the other 
side of the House; but the time will yet come, 
Mr. President, when this action will be reviewed. 
Human injustice never yet could be continued 
long without securing the certain condemnation 


THE CONC 


the judgment until the end of the next session of 


rRESSION ATL 


of the community. I speak of the law proposed, 
not of the motives of rentiemen, and | iV they 
take away from individ $s the assertion of thei 
rights oy a ' i K Luis, rely upon it ti Chive 
willcome when neither acts of lim yn, for they 
are repealable, nor provisions of this kind will 
stand before the future representatives. of the 
people of this country in the Congress of the Uni- 


ted States, 

The VICE PRESIDENT. The 2 reaerer ison 
agreeing to the an ndmenut pr posed | ry the Sen- 
ator from Vermont to strike out the words © until 
after the adjournment of the then next ensuing 
session of Congress,’’ in the second section. 

The amendment was agreed to. 

Mr. SHERMAN. 
ment. 

The VICE PRESIDENT. The question now 
is on the amendment of the Senator from Penn- 
sylvania, [Mr. Cowan,] to strike out the second 
section and insert what has been read as 
tute for it. 


Mr. COWAN. 1 will state in one minute my 


objection to the present second section of the bill. 


1 desire to offer an amend- 


i subdsti- 


It is that it deprives the defendant complained of 


from making any defense betor the jury. Asa 
general rule, there can be no defense in cases of 
this kind except probable cause a Line authority 
of the President of the United States. The plea, 
as usual, of course will ‘“notgullty, ’and under 
that plea all ties things are defenses, It Wil! Hot 
be very likely t itany plaimtitf wi n His ac- 


{ 
tion who has not been arrested by the defendant 


but I think the great majority of the cases will be 


DY 


where the plaintiff has actually been arrested 
the defendant; and in such a ¢ ise under this se 


ond secuion as it stands there will be no way pos 





sible of preventing a judeinent avatnst the defend- 
ant. ‘The only questi o be determined would 
be the actual foree. Then there is a judgment; 
then there is an assessment of damages; and afier 


all that is done, the defendant is turned over to 
the court upon two questions of fact. 

| agree that prob ble cause is a question for the 
court; but the fact upon which pi »bable cause is 
based, or out of which it arise S, Is a question for 
he jury. lt isa question for the court to determ- 
ine whethe r wae authority setup | y the defendant 
isa valid authority; but he question as to whether 
the fact out of which the defendant asserts that 
the authority grows existed, is a question for the 
jury. iL want these questions to be submitted to 
the jury, and | want them to be submitted to the 
jury for this reason: if they are not submitted to 
‘the jury, but are questions of fact to be submitted 
to the court afterward, and 
against the defendant 


the court decide them 
, there is an end of it. No 
writof error lies toan improper decision of a fact. 

I propose to pursue the course of the ¢ omme n 
law, and tnat is to stiubmit lhe que strons of fuctto 
the jury, undet the instructions of the court. The 
court wil in Such Cases tell the jury what prob- 
able cau ell them thatif they be 
lieve the facts set up by the defendantare prove d, 


they constitule probable cause 


eis, and will 


, and ney must, 
therefore, find for the deft ndaunt. ‘The court will 
also give them the proper instructions upon the 
question of authority under which the defendant 
alleges that he acted; and if the jury find against 
him, then the instructions riven by the court are 
questions to which the defendant may take a writ 
of error, and have them adjudicate d, if they are 
not decided properly. That will bring up the 
question which arises upon this bill, and bring it 
up properly, betore the highest tribunal. It will 
bring up the question of the validity of the author- 
ty set up by the dete ndant. It will decide the 
question hether the President hasa right to issue 
such a warrant for the arrest of anyb dy. it will 


decide it by the proper court. 


I can see no o yecltion Whatever to this view of 


the subject, becaus | do not propose to alter the 


law as it now stands upon the question of prob- 
able cause. ‘That is a defense anywhere and 
everywhiere. If aman has so behaved during this 
rebellion as to induce the officers of the Govern- 
ment all over the country to believe that he was 
in complicity with the treason of the South; if he 
by his condu t, and by hi s improper conduct, has 
riven ground to suspect that, asa matter of course 
it would justify his arrest, even if there were no 
rebellion. It justifies his arrest every where, and 
his detention, and his being put upon his trial; 
but the question which remains 





GLOBR. nal 


Mr. DAVIS 


Will the Senator from Pennsyl- 


v ‘ rmit me to ask him a question? 

Mr. COWAN, Certa v. 

Mr. DAVIS. In what form would that state 
of fae jit y an reat? W ildd it justify an 
rest except the form in which all arrests are to 
be teealiy made, by a wart 


oming to that ques 
{ 


lor Phe h ' » rw recolilect that ut 
is cial ied here, : 3] Shida Delore, t it it President 
has the power to issue a warrant to his officers, 
military o1 otherwise, to art , in ease of rebel- 
lon orinvasion, people whom he thinks to be dan- 


rerous to the country,althourh they may not vet 
have committedany overt act. That 


. ' } 
eciaimed, 


tile wer 
I will not undertake to decide whether 


din the President or not. It 
iS Not material at the present time to decide that 


that power be lodve 


question, but itis material that we put the thing 
in such a shape as that the question m \y arise in 
the courts, and let them decide it 

Mr. DAVIS. Will the gentleman permit me 
to ask him another question? , 

Mr. COWAN. Certainly. 

Mr. DAVIS. If the law in relation to proba- 


e cause already embraces the substance and 


the effect of the Senator’s amendment, as he 
says, why is there any necessity that it should be 
offered ? 


Mr. COWAN. I do not know that the neces- 
sity is absolute in the case of probable cause: but 
| do know that it is absolute in the ease of the 
’ her que stion which lhe be hind it, afr d upon 
which probable cause may to some extent deme nd: 
HeECAUSE if the Pr side nt has ari¢ht to arrest upon 
suspicion, then probabl cause of suspi imnis one 
thine, and yt yhbable eause of crime is another. [t 

usual tol mqurre first, in order to determine the 
question of probable cause, whether a crime has 
heen committed. If no crime has been committed, 
nobody ever goes further, no matter what the 

No matter if the defendant had 


absolutely made a full confession of having com- 


probable cause. 


mitted the offense, if it turns out that no offense 
was committed, of course he earmot be put on his 
trial, because the very gist of itis wantine; that 


> 


Is, the corpus delicti, the crime itself. But Sen- 
ators will pr serve that here ts a new posiuion of 
affairs; and althoueh no offense may have actually 
been committed, no overt act may have been d ne 
by the defi ndant, yet still, notw ithst indine that, 
from his position and from the circumstances that 
surround him, from his declarations, from his 
seditious conduct in other re spects, it Is elaine d 
that the President has a right to arrest and to de- 
tain him. 


Senators are well aware that there is another 
100] which holds that that state of affairs never 





can exist until Congress so declares it by law; or, 


in other words, that Congress can only authorize 
the President to arrest people without havin etu- 
ally committed offenses; and that Congress only 
ean authorize him to refuse the privilewe of the 
writ of habeas corpus to the persons he does arrest, 
The other school, however, claims that he, with- 
out the action of Congress, by virtue of powers 
vested in him directly under the Constitution 


St if,e in determine when the publ c safety requires 
it; and that he is the judge as to whedhet he will 


| ge:1ze On this man or that man, or others who are 


likely to be dangerous, and that he can detain 
them; and th Mi notwith ianating the cunrantee of 
the privilege of habeas corpus, he may refuse it 

Mr. WILSON, o! i aeenaieauhanh: W hich 

hool do you belong to? 

Mr. COWAN. I have said that I have not de- 
cided that question, [am not eager and not rash 
to adventure myself upon a question of that kind, 
especially when there is a judicial tribunal in this 
country that must ¢ ventually settle it, and that bas 
the power and authority to settle it. WhatI want 
is that that question may be brought fairly before 
the court. i may say, too, that some ¢ fmy con- 

ituents are deeply int erected in having this bill 
so drawn that it will furnish a protection. Ido 
not want it put in such a shape that the courts 
would ré ject it, that they wo ild declare it uncon- 
I want to 
iws as they 
dministered. I wanttode- 
du se it, if l can, from constitutional principles 


gtitutional, because that helps nobody. 


m ile it fair. I want to base iton the 


have been heretofore 


which have bee n est ably shed, or w inch now for 
the first time agitate the country, and which must 
eventually be established. I therefore object to 
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the second eection as it stands, and I prefer that 


the ourse of the common law be allowed to re- 
main in regard to that. My amendmentteclares 
that probable cause shall be a good defense. That 


isalready in the bill. We all understand exactly 


wiiat that 18; but we go furthe r, and now declare 


that the authority of the President shall constitute 
a good defense. 1 propose that that question be 
given to the jury, and that it be given to the jury 
under the instruction of the judge, to which in- 
struction the defendant may except and may have 
his writ of error, thus disturbing as little as pos- 
sible the machinery to which we have been accus- 
tomed heretofore, because, whether that machin- 
ery be good or bad, it is of the utmost importance, 
I think, that it should be maintained after the pro- 
fession has once ascertained exactly its working. 
And that, I may say, was the reason why Il was 
opposed to the amendment of the Senator from 
New York I think, with the chairman of the 
Committee onthe Judiciary, that the bill asdrawn 
contemplated civil proceedings, and civil proces d- 
Ing only, and l was opposed to attempting to 
introduce machinery for the transfer of criminal 
causes from the State courts to the United States 
courts without the most careful preparation, and 
without a full and broad survey of the question 
in all its bearings, because Senators will remem- 
ber that there is the vital spotof this fabric under 
whose authority we sit here; there is the point of 
contact between the ; 


State rovernments and the 
United States Government; and whenever the one 
assumes to seize upon and take away the juris- 
diction of the other, especially in criminal matters, 
far moreso than in civil proceedings, the law ought 
to be carefully framed and well and clearly drawn, 
so that there should be no doubt about it. I sup- 
posed that was an attempt to inject into thiscivil 
secuiona mode of transferring criminal causes from 
the State courts into the United States courts, and 
I saw very great difficulty about that, and I would 
rather see the Judiciary Committee spend a month 
upon it than that it should be done here in such 
A hasty, bungling manner, as, pe rhaps, to create 
collision between the State and Federal courts. 
But with regard to this second section, I think no 
one can furnish a proper objection to my amend- 
ment, particularly no one who is interested to pro- 
tect defendants under circumstances of this kind, 
because Iam satisfied that the amendment will far 
better conduce to their protection than the section 
as it originally stood in the bill, and I therefore 
hope it will prevail. 

Mr. CARLILE. I move to amend the amend- 
ment of the Senator from Pennsylvania, by in- 
serting after the word “States,’’ in the tenth line, 
the words which | send to the Secretary. 


Mr. COWAN. 


misunderstand me. 


I beg that the Senator will not 

I put the alternative. I al- 
leged that this power was claimed by the Pres- 
ident, although | disclaimed having any opinion 
as to its validity; but if it is in him, if he has the 
power, then it will constitute a defense, no matter 
whut wrong may have been done, no matter how 


innocent the man might be, because the person is | 


only acting in pursuance of the President’s au- 
thority, and a mistake of his authority will not 
affect any magistrate. 


Mr. McDOUGALL. Then I would prefer that | 


the Senator should stand by his opinions in re- 


| gard to the constitutional authority and power of 
the President. If the President has no such power, | 


let us deny it as far as we can. I think he has 
certain powers, and that others which are claimed 
for him he has not. My own opinions in regard 


to this bill generally I do not care about advanc- | 


ing now; but I suggest to the Senator from Penn- 
sylvania, who, from his suggestion, probably 


| agrees with me, that it is not wise, even by the 


The VICE PRESIDENT. The amendmentof | 


the Senator from Virginia is notin order. The 
pending amendment is anamendmenttoanamend- 
ment, and the Senator’s amendment is in the third 
degree. 

Mr. McDOUGALL. If anything be objection- 
able in this bill, perhaps the amendment proposed 
to be introduced by the Senator from Pennsyl- 
vania is notthe mostobjectionable. I wish, how- 
ever, to call his attention to the suggestion I am 
about to make. Itis proposed to provide by law 
that a defense set up alleging that the act com 
plained of was done by order of the President of 
the United States, in good faith or under his 
authority, not merely by his immediate order, but 
in good faith and by his authority, shall be acom- 
plete defense to any action brought against any 
party. lL understand that to be the purport of the 
Senator’s amendment. 

Mr. COWAN. If the Senator will allow me, I 
will state that that is the second section in sub- 
stance already. 

Mr. McDOUGALL. I understand; but this is 
to be a substitute for that section, and it is a pro- 
vision as to how the trial shall be conducted, and 
provides that where the party sets up in bar of the 
action, that he acted in good faith under the author- 
ity or by the order of the President of the United 
States, that shall bea sufficientdefense. Thenno 
matier what wrong may have been committed 
under and by virtue of the President of the United 
States, there isg good defense. He mightordera 
regiment of men to go into Pennsylvania, to the 
city of Harrisburg, and there arrest the Legisla- 
ture, and if they did not willingly submit, to mas- 
sacre them in the State House, and that order of 
the President would be a sufficient defense. 


offer of an amendment, to concede that any exer- 
cise of power by him, or any authority given by 
him, may be justified before acourt and bea good 
defense to any person who may show his letter 
of authority. I certainly shall vote against the 
amendment. 

Mr. DAVIS. The amendmentof the Senator 
from Pennsylvania involves a very great innova- 
tion, in my judgment, upon the question of prob- 
able cause asa defense to actions of trespass. This 
is a bill of very great importance, and itis appar- 
ent that we cannot get through with it to-night 
with anything like satisfaction and a correct un- 
derstanding of its contents. I therefore propose 
to do now, what Ido not recollect ever to have 
done before ingémy life, move an adjournment, 

Mr. TRUMBULL. I hope not. 


The motion to adjourn was notagreed to; there 


being, on a division—uayes 12, noes 24. 

Mr. SAULSBURY 
ator from Pennsylvania, without expressing any 
opinion of his own in reference to the power of 
the President of the United States to make these 
arrests, without expressing any opinion of his 
own in reference to the power of the President of 
the United States to suspend the writ of habeas 


corpus, states that such a power is claimed by the || 


President. He is a Senator in the Congress of the 


Mr. President, the Sen- | 


United States, regarded notonly here sutthrough- | 


out the country asa very able membe: of this body 
and as a very able lawyer I wish, herefore, to 


put the direct question to him, so that the country || 


may have the benefit of his opinion, whether the 
President of the United States has any power to 


order these arrests or to suspend the writ of habeas | 


corpus, as he has assumed to do in this country? I 
put this question to him kindly, because I want 


the country to know what is the opinion of so | 


distinguished a member of this body as the Sen- | 


ator from Pennsylvania. 


Mr. COWAN, Mr. President, I should be ex- || of the United States here for; what are the pub- 


| ceedingly happy under any other sircumstances 
to give to any gentleman, much more to any Sen- | 


ator, my opinion upon any legal question where | 


| had one; butin the present condition of the coun- 


try, when the foundations of the Republic are | 


breaking up and all its pillars are crumbling, and 
when men everywhere are alarmed and fearful lest 
itshould tumble about our ears, lam not disposed 
to cast in the caldron another black ingredient to 
increase our troubles. 
into this body, I think I have studiously avoided 
offending anybody in the Nor h, even the party 
to which I have been opposed for twenty years of 
my life. I would not introduce here any ques- 


tion of any kind which would be calculated to | 


separate the Senator from Delaware and myself. 


There may be men who continually occupy them- | 
| selves in bringing forward such questions, and | 


say it to them because some of them are of my 


own party; if they belonged to the minority—the | 
/ other party—I should have no rebuke for them. 


| It does unfortunately happen, and I regret it more 


| than anybody else, that some members of my own 
| party are continually catching foxes and tying 
) 


rands between their tails, te send them, not into 
the standing corn of the Philistines, but into our 


| own, in order to divide us. 
Now, whether this question of the habeas corpus | 
has been decided right or wrong, it has gone by; 


1 
| 


letitgo. If we have committed blunders here- 
tofore, let them be bygones; let us commit no 
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more. If we have erred, let us look upon our 
errors only that they may inform us how to avoid 
them hereafter. I would hope that this question 
of the habeas corpus, upon which all Englishmen 
and the descendants of al! Englishmen are so sen- 
sitive, would be buried forever. Whether it has 
been decided right or wrong, I say it has been 
decided; the decision has been acted upon; and it 
is idle for us now to agitate ourselves and divide 
ourselves in its discussion when we can come to 
no conclusion, because we have no judicial power, 
we can make no decision that will be binding on 
anybody. I say lay it behind us; and while our 
brothers are in the field fighting the common 
battle of the Republic, why cannot we here stand 
together, and all together, upon the things neces- 
sary now to save us; because, Mr. President, if 
we cannot unite in the North, if we cannot sus- 
tain a Union in the North, it is idle for us to bat- 
tle to enforce a union with the South. If we can- 
not agree among ourselves; if Democrats and 
Republicans cannot lay down their common dif- 
ferences upon the altar of the country, and forget 
that they ever dal differ; if they cannot turn their 
eyes away from dead party issues; if they cannot 
cease reviving old animosities, old causes of dif- 
ference now for the sake of the country, and look 
only to the future and not to the past, then I say, 
Mr. President, it seems to me to be hopeless that 
we should struggle further, and we might as well 
at once give ourselves up to the demon of anarchy 


| and destruction. 


But, Mr. President, I do not believe it. I be- 
lieve that we are approaching the brink of that 
precipice which is to save us by not going over it; 
but itis to save us by the sight of it; and I think 
that when we come to see the abyss over which 
we hang,and into which we are about to fall, and 


| to consider all the glory of our past, and all the 





expectations of our future, we will hesitate, and, 
instead of tearing one another to pieces by idle 
dissensions, and instead of exciting our people to 
raise one against another, we will lock hgnds and 
stand foot to foot and shoulder to shoulder, pre- 
senting a firm front against any and all enemies 
of the Republic. 

Mr. SAULSBURY. The native kindness of 
heart of the Senator from Pennsylvania, and his 
known patriotism, have caused him to avoid a 
direct answer to the question which I put to him. 
1 know his ability asa lawyer; thecountry knows 
it; and I wanted to draw from him an expression 
of opinion on the question I put, in order that 
the country might have the advantage of his opin- 
ion. But, sir, he has not answered my question; 
he adopts a course which has been fatal to the 
true interests of the people of this country. In- 
stead of looking in the face the great questions 
which now agitate the public mind, and which 
should agitate the public mind, he shrinks from 
the expression of his sentiments upon these ques- 
tions. Sir, what are the members of the Senate 


lic men of the country placed in high public po- 
sitions for, except in great times of public danger 


|| to express their opinions to the people in refer- 


ence to the great questions which agitate the 
public? 


Mr. COWAN. Will my friend allow me to 


| ask him a question now? 


From the time that I came || 





Mr. 3AULSBURY. Certainly. 

Mr. COWAN. If he could satisfy us all here 
that by denouncing the President and by his rep- 
rehension we could get a new one and a better 
one, and that abuse of officers of the Army here 
would make good generals, or that abuse of a 
certain dominant party in Congress would induce 
that party to abandon its evil ways and turn over 
and do something better, the course which he pro- 
poses might be adopted; but I ask him to say 
whether he supposes that could be done; whether 
that would be the result of this species of crimin- 
ation and recrimination to which I have alluded? 

Mr. SAULSBURY. I say to my friend from 
Pennsylvania, for such I esteem him, and every 
man who knows him would be proud to esteem 
him as his friend, that his query now does not 
meet the point of my interrogatory. I firmly be- 
lieve that the usurpation of arbitrary power upon 
the part of the Executive to arrest peaceable cit!- 
zens in loyal States has done more to render that 
disunion of these States, which now isa fact, per- 
manent and eternal, than — else; and 
think one reason why the present Exeoutive has 
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thus dared to trample upon the rights of the people 
and to disregard the plain provisionsof the Federal 
Constitution, is that the members of the Senate of 
the United States and of the House of Represent- 
atives of the United States, and the freemen 
throughout this country, have not in louder tones 
raised their voices against the exercise of arbitrary 
power. 4t was for the purpose that the country 
might know what was the opinion of so distin- 


guished a Senatorand so eminent a lawyer as the | 


Senator from Pennsylvania that I propounded the 
questions I put to him. Sir, it is idle to say that 
it is no use to abuse the President or the Admin- 
istration. Nobody wants to abuse the President 
or the Administration. j 
characters upon the chessboard of great national 
events, soon to pass away and soon to be forgot- 
ten as individuals andas men. But what they do 
while ** clothed with a litde brief authority’? may 
have much influence upon the future history of 
this country. 

The bill now before the Senate of the United 
States is to legalize, if you please, the action of 
the Executive; to provide ** ve? for the past 
and security for the future’’ to him and those who 
act under his authority. Sir, it is not my inten- 
tion to vate for the original bill, or to vote for any 
amendment; bétause | should scorn that State 
court in which there was an indictment pending 
for an assault and false imprisonment, or in which 


there was a civil suit, by any individual against | 


anybody, for the commission of an assault and 
false imprisonment, that would pay the least re- 
gard to such an act of the Federal Congress. I 
trust, however much the attempt may have been 
made to destroy the rights of the States and the 
individual rights of the citizen, since the inaugu- 
ration of this Adnfinistration, that there is too 
much manhood left in the citizen and in the State 
tribunals to pay the least regard to any plea of 
justification founded upon an act of Congress at- 
tempting to exempt from punishment, pecuniary 
or otherwise, a man who has wantonly violated 
the right of a citizen. 

Sir, we have preached this kind of thing, sub- 
mission to the exercise of power for the sake of 
Union, too long. In preaching it we have well 


nigh lost our liberties; and it becomes the repre- | 


sentatives of the States and of the people to * ery 


aloud, and spare not,’’ and where arbitrary power | 


is exercised, whether it be by the President or 
any one of his subordinates, we should raise 
our voices against such an exercise of power; and 
for one, the humble representative of one of the 
smallest States of this Union, I intend to do it 
here now, and all the time while I have a seat 
upon this floor; because I see, or I think I see— 
I may be mistaken—an attempt, an organized at- 
tempt, to destroy the liberties of the people of 
this country, and to convert this, a Government 
of the States, into a consolidated Government, to 
be governed by the will, the personal and the par- 
tisan feelings ofone man. So helpme God, I will 


not sit quietly while such propositions are made, | 


without raising my humble voice in solemn pro- 
test against such acts attempted or consummated. 

Mr. DAVIS. Mr. President, I differ with my 
friend from Delaware as to the effect of the amend- 
ment of the Senator from Pennsylvania. That 
amendment, according to my understanding of it, 
answers distinctly and in explicit terms the ques- 
tion which was propounded by the Senator from 
Delaware to the Senator from Pennsylvania, and 
in my judgment of its effect, it is totally different 
from the speech made by the Senator from Penn- 
sylvania, in which he avowed his utter non-com- 
mittal on the principle contended for by some of 
the President’s friends that he had a right to issue 
warrants for the arrest of persons. 

What is the provision of the amendment of the 
Senator from Pennsylvania? It is simply that 
where any man is directed by the warrant or or- 
der of the President to make an arrest, and the 
man so making the arrest acts in good faith, the 
two facts may be pleaded as sufficient cause in any 
suit that may be brought in any court, State or 
Federal, against the party making the arrest. That 
is the effect of the Senator’samendment. In that 
the Senator has taken the most distinct and em- 
pons ground on that very question; because he 
1as proposed an amendment to this bill which per- 
emptorily requires the court deciding such a case 
to give instructions to the jury that that state of 
fact amounts to a defense of the suit. Now, sir, 





I say that is anomalous legislation; and I say itis 
an innovation that the Senator, and no man in the 
nation who has a proper regard for constitutional 
liberty, for liberty regulated by law and the Con- 
stitution, ought ever gi : 

I have lived under other Presidents 
Abraham Lincoln. 1! 


ve lis sanction to. 
besides 


rave lived under the Pres- 


| idency of as miserable an officer as ever disgraced 


an office, and that officer was James Buchanan; 
and I have lived under the Presidency of one of 


| the best Presidents that ever graced the presiden- 


They are the mere little || 


tial seat, and that President was Millard Fillmore. 
I say, then, to the Senator from Pennsylvania, 
that I would never be willing to take the ground 
which he says by his amendment shall be a jegal 
and a full defense to such a suit; | never would 
be willing to yield it to the Presidency of James 
Zuchanan or of Millard Fillmore, or of General 
George Washington himself. No, sir; that is, in 
My Opinion, an attempt against the Constitution 
of the United States, to infringe, to constrain, and 
to prevent the justice of the courts of the States. 
I say that the Congress of the United States have 


| no power to pass such a law. A man is arrested 


ina State. Itisa trespass upon the personal rights 
of the man who is arrested. ‘The man guilty of 
this trespass is sued in the State court. Now, in 
the State court, under the common-law principle 
of probable cause, (which is a principle adopted 


| in most of the States,) if the arrest was accord- 


ing to law, the fact that there was probable cause 
for making it could be given in evidence. The 
Senator from Pennsylvania says thatthe common- 
law principle of probable cause would be sufficient 
to make the defense which he contemplates. I say 
that, in my understanding and judgment of the 
common-law principle of prol able cause, it falls 
a gunshot behind the provision of hisamendment. 
I say that no President of the United States has 
the right to give his mandate in writing or verb- 
ally to any man whatever to arrest an innocent 
person; and if the person who is arrested brings 
suit against the party making the arrest, I assume 
that the principle of probable cause would never 
permit such a state of fact as that to be pleaded 
specially, or to be given in evidence under the 
general issue. I tell the honorable Senator that 
if a special plea, involving those facts and alleg- 
ing probable cause, were drawn up and were de- 
murred to, any intelligent court in the nation, 
State or Federal, would sustain the demurrer, and 
would decide the plea to be insufficient. 

sut the honorable Senator says that he does not 
intend to decide the que stion; that be is notina 
condition to give an opinion and judgment upon 
it. His amendment does decide the question. It 
decides the question in favor of the sufficiency of 
these facts, and directs the courts positively and 
peremptorily to give an instruction to the jury 


| that that state of fact is a sufficient legal defense 


to the suit. If that does not go the whole length 
of the question, and sustain all the power that is 
contended for by the President and by his party, 
I do not know what course by the honorable Sen- 
ator would amount to that. Sir, 1 am at my res- 
idence, at my home; the President sends a man- 
date, in writing or verbally, to some officer in the 
State of Kentucky to arrest me; he comes to me 
and has me arrested without a warrant; he does 
not communicate to me any charge of my having 
committed any crime or any offense. 1 ask him 
for the warrant upon which he arrests me. He 
is mum. lask him on what charge, verbal or 
written, he has arrested me, or the President has 
directed it to be done. Heis mum. lask him, 
what offense have I committed? He answers not. 
I ask him what lawI have violated. 
not. 


He answers 
Still he drags me to Fort Warren or Fort 
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Hamilton, and incarcerates me there in a dun- | 


geon. lam enlarged; and after I gain my free- 
dom | commence a suit in an action of trespass 
against him in a Statecourtin Kentucky. What 
is the object, and what is to be the effect of the 
honorable Senator’s amendment? Why, that 
these very facts which constitute an illegal arrest 
in derogation of the Constitution, and in conflict 
with my rights guarantied under the Constitution, 
shall, by the effect of this law of Congress, be 


pleaded as a sufficient legal defense to the suit | 


which I bring. 

Mr. COWAN. The Senator does not under- 
stand me. He has read the bill be fore the Sen- 
ate. I have made no new amendments to that. If 
there is anything to be reprehended in the amend- 


O43 


ment, it is not proper that he should charge me 
with it. I take the material as I find it in the bill. 

Mr. DAVIS. The gentleman ought not to 
adopt it if the material is vicious. He 
bodied it in his amendment. That is what [ com- 
plain of; and what no American Senator of the 
intelligence and legal ability of the Senator from 
Pennsylvania onght to do, in my opinion; but 
doing it or not doing it, | say it is not competent 
for Congress, and it has not the constitutional 
power, to pass any such Amendment. If it did 
pass such an amendment, it would not have the 
leastlegul effectin an honestand enlightened court. 
No court would regard it. No court would ta- 
struct a jury that such a plea as that or such a 
state of fact was a defense to such a suit. 


has em- 


lt is 
another of the monstrous and most mischievous 
precedents which the party in power and its friends 
are setting to go before them, not only to curse 
but to destroy them and the liberties of the coun- 
try. 

I felt it incumbent upon me to make these re- 
marks in relation to this amendment. I think it 
is one of the most obnoxious and objectionable 
propositions that has been made in the Senate 
since I have had the honor of a seat in it. 

Mr. TRUMBULL. Mr. President, lam really 
surprised at the storm of indignation that has been 
poured out by the Senator from Delaware and the 
Senator from Kentucky on the head of my friend 
from Pennsylvania. So far from his deserving it, 
hisamendment proposes to make the bill less harsh 
than itis. Whatis the bill? The bill declares 
that on probable cause shown, or that the party 
acted in good faith, after a judément has been ob- 
tained, no execution shall ever issue. The Sen- 
ator from Kentucky and the Senator from Dela 
ware find no fault with that. They will allow 
a man to go on and get a judgment, and then tell 
him, you shall not have any execution on the 
judgment. J 

Mr. DAVIS. We find fault with the whole. 

Mr. TRUMBULL. Notatall. Senators are 
attacking the amendment of my friend from Penn- 
sylvania, who says simply ifthe amendment that 
instead of going to judgment, whenever the fact is 
discovered on the trial that there was probable 
cause for arresting the man, the judge shall charge 
the jury to that effect, and tell them that thatis a 
defense to the action and no judgment shall ever 
be rendered. That is the difference between the 
amendment of the Senator from Pennsylvania and 
the proposition as it stands here. 


It is simply 
this: 


will you allow a man to obtain a judgment 
againsta defendant when there was probable cause 
for the action of that defendant and he acted i 
good faith? The Senator from Pennsylvania says 
no. The bill says yes; we will allow him to ob- 
tain a judgment, but after he has got it he shall 
never have an execution. Here is the provision 
of the bill: 

That in any suit or prosecution against any person forany 
cause mentioned in the first section of this act, ifjudguont 
shall be given against the defendant or respondent, and it 
shall appear to the court before which such suitor prosecu 
tion shall be tried, that there was reasonable or probable 
cause for the arrest or imprisonment or other wrong for 
which said suit was brought, or if it shall appear to said 
court that the detendant or respondent conducted in good 
faith in making such arrest or imprisonment, or doing such 
act, such court shall order a proper certificate or entry to 
be made thereofMnd thereupon no execution shall issue or 
further proceeding be had against such defendant or re 
spondent for said cause of action or on said judgment until 
after the adjournment of the then next ensuing session of 


Congress. 

Senators find no fault with that; but the amend- 
ment of the Senator from Pennsylvania, which 
proposes that when these facts appear the suite 
shall stop there, and no judgment be obtained, is 
denounced as a most monstrous proposition, and 
without precedent. If my friend from Kentucky 
will look into the statutes of 1815, he will find— 
and this is copied from it—a precedent almost as 
old as he is, if he will allow me to say so. 

Mr. DAVIS. Not quite. 

Mr. TRUMBULL. The proposition simply 
involves the question I have stated; and that is, 
whether a judgment should be obtained and an 
execution not issued upon it, or whether the facts 
should prevent the obtaining of the judgment. | 
confess | rather prefer the amendment of the Sena- 
tor from Pennsylvania. I think it would be a bet- 
ter provision than the second section as it stands, 
and that it would be better to prevent a judgment 
being entered; for it looks to me alittle harsh; and 
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o1 e Senator Illinois will exe 
ying—I do not intend the Jeast personal d 


nect to him—that if he 
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aAworainreniy. 


NY 
from 
had made i€ sition 
would have 
n expected 


lati nm to the Ad- 


he Se 


from Pennsylvania, tt 
ex ted no surpris ,; Hu woul 


nator 


from his course heretofore 1n 1 


ministration and measures to cat yon the war; 
and it would have all come very properly and in 
character: butthatthe Senator from Pennsylvania, 
f hi e} rhtened ar | conservative cour e as 
a> tor of the United States, by which he so 
much commended himself to the confide Pe, 10Ve, 
and affection of the American people during the 
| ession of Congress, should get up here and 
make such a proposition, did excite surprise, in- 
deed, Wilh me, 
he point | complain of is that the proposition 
of the Senator from Pennsylvania should make 
such a great departure from the common-law prin- 
ciple of probable cause, and iould embody as 
probable cause, and directa court peremptorily so 
to imstructa jury, Matter which ought never to be 
pr mvie Cause, nor even palliation i the amount 
of dama which a jury would assess in a case 
of that kind, 
lr. HOWARD. Mr. President, I shall vote 
for the amendment offered by the Senator from 
Pennsylvania, and for the very reasons which are 
urved rainstit by the Senator from Kentueky 
ind the Senator from Delawar As has been 
remarked by the Senator from K ntucky, this 
amendment carries upon its face the assumption 
tina season of war the President of the Uni- 
ted States has the right to make military arrests 
and to take persons Into custody,and de tain them 
temporarily, who have made themselves sus- 
pected of having carried on improper intercourse 
with the enemy, or who have rendered aid and 
assistance to the enemy, or are aiming to do so. 
l believe this power on the part of the President, 
as Commander-in-Chief of the Army, isa consti- 
tutional power, one which is indispeusable to the 
proper conduct of the war; one which 1s as ne- 
cessary to that end the use of guns, bay- 
onets, swords, and cannon, or any other imple- 
ments of war are to the Army and Navy. I put 
it upon the ground that it pertains to the war-con- 


ducting power, existing solely and on! 


season of war, and not pertaining 


y during a 
at all to a state 
* 


of peace. Sir, is the 


Mir. M 


to ask 


idea to be tolerated 


DOUGALL. If the Senator will allow 
him aq ion, | to know 
that is expressed in the amendment ot 





me 
whether 
not? 
Mr. HOWARD. said | thought it fairly im- 
plied upon the face a the amendment, from the 
language itself. | may be mistaken about that: 
but | think it is fairly implied by the 


uest desire 


lanvuare, 


Mr. MceDOUGALL. I will ask whether this 
Is not a general term in the amendment; and 
whether 1t would not apply to all cases where 


the President had given,an order, or where the 
n thority was exercised in the name of the Pres- 
ide nt. 

Mr. HOWARD. I do not know that it ap- 


plies to all such cases. Probably itdoes, because 
itis probable that no case of arrest 

Mr. MecDOUGALL. Then it will be exercised 
independent of his rights under the war-making 
power. 


Mr 


a state 





HOWARD. TL understand it to apply to 
of war. I understand the whole bin to 
apply to a state of war, to wit, the present rebel- 
lion. 1 think so. 

Mr. President, is the idea to be tolerated for a 
moment that if this country were invaded by # 
foreign foe; if we had in our midst half a million 
of armed men as invaders who were making their 
progress into and through the country for the pur- 
pose of conquest and subjugation, and there were 
in our midst a pertion of our own fellow-citizens 
who warmly sympathized with the invaders, and 
a large portion of whom were in correspondence 


THE 


I must conf , alle t man has ttained a dy- 
met whi ! ( | mewhat a t th i- 
I off £ i hie wot 
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him information here and furnis ing arms there; 


furhishi money or any other facility to enable 
lim to carry on the war iccessiully on hil wl; 
! ‘ you, sir, ¥ rt i is to be tolerated 
ioment the comm ier in the fi 1,if | 

|, orif he were the commander of 

] iti rn uch more,if he were the Presi- 

| oft United States, acting as Commander-in- 
C f of the Army, would have no power at all 
to upon and detain l persons thus aiding 
ind assisting the foreien invader? W ill the Sen- 


ator from Delaware undertake to a 
before the country, that no 


and 


, 1,] 
wouid 


ssert he re 


» t such 


power 


xist on the part of a military commander in the 
field in ease of a foreign invasion? Will he taks 
upon himself, as an American Senator, as a pa- 
triot, as a friend of his Government and his coun- 
try, the respons sibility of s vying thatin such an 
exigency the Commander-in-Chief of the Army 
would be entirely Sean of constitutional au- 
thority to seize upon a citizen of the country who 
was carrying on a correspondence, or under rea- 
sonable suspicion of carrying on a correspond- 
ence for the purpose of aiding and assisting the 
enemy? | fancy he would Sing avery different 
song on suc h oce isions. I faney, if he had a spark 
of patriotism in his soul, that he would be among 

the first to proclaim to th orld that it was not 
only the right but the duty of the commander in 
the field to seize upon every such person and con- 
fine him at least until the clos of the war. 

W hat ist difference between a foreign inva- 
sion and the present civil uw? This war is no 
less a war because itis a civil war. [tis subject 
to the same regulations; it is subject to the same 
ruies d the same powers and duties as if it were 


a forei igi war; and gentlemen will find it vain, let 


them ransack the books upon the subject as much 
asthey may, to draw ar y practical distinction be- 
tween the case of a foreign war and the case ofa 
civil war like the present As lL remarked be fore 

I believe that the President of the United States 
has th A oO ity. It is p yssible that he may 
al t All power may be abused. Itis, how- 
ever, no reason that a power should not be con- 
ceded to an officer because he may abuse it. Men 
are frail; the y are liable to al use power and to 
abuse trusts in all the relations of human life; but it 
dox ot follow from this liability that the power 
orthe tru t does not belong to them. 


Holding this to be the constitutional right and 
uty of the President, [am entirely willing to say 
wherevera party sued and prosecut ed forany 
wrong alleged to have bee ted under any 
of the President’s commands, or by any officer 
acting ut his ands that 
authority, and shall to the court and jury 
has acted in good faith, and that there was 


provadDle 


necommil 


der com shall set up 
SuoW 
that he 
cause for his making the arrest and de- 
taining the party, it shall stand to serve him asa 
good and perfect bar totheaction. It is nothing 
but simple justice. Ifthe President has the right 
to do the certainly the party sued ought to 
have itin his power to avail himself of that pro- 
tection. 


thing, 


Sir, I shall not sit here qu jet] y under these 
perpetual, ill-natured, and stormy denunciations 
arainst the 'p resident of the United States from 


persons who set themselves up to be the infallible 


judges of the Constitution, and who, pharisaic- 
ally assuming to be the final judges of the meaning 


intent of the 


and 


} 
seives to 


it upon them- 
all who differ from them in 
opinion as ruilty of moral pi ‘rjury, or as aiming 
to subvert the Constitution. [| butt back these 
noisy, windy imputations, and say to those gen- 
tlemen that I prote ss for myse If to “be ab leto form 
an opinion on these subjects, and I shall not con- 
cede to them one iota of rigtst which ( think fair! ly 
pertains tomyself. I hold mys elf to be as capable 
of judging these questions of law as the Senator 
from Delaware or the Senator from Kentucky; 
and I think, sir, if they go before the people, on 
whose behalfand account they seem to have given 
themselves so much labor in making these noisy 
speeches, and ask them w he ther in their jadgment 
President Lincoln has abused this power, or 
whether it does not fairly pertain to him as one of | 
the necessary incidents of the war power, (Hey will 
geta much leuder response than they imagiue they 
got at the last election. 

Yes, sir, let these speeches go to the country; 
I have no objection. Ihave before this not ale 


instrument, take 
denounce 


with him, rendering him aid and comfort, giving |! heard, but read, a great amount of speeches made 
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in which he has 


oy the € 


judgmenttheyare doin; 
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purely for buncombe. Ik now hall they are worth; 


and | fancy these Senators ari pe’ about as good 


judges of the value of that sort of literary prop- 
erty as [ am. 

[ desire, however, to say, in all soberness and 
kind ne SS, to thes gentlemen, that in my humble 


& to the cause « heir coun- 
try a most gi tevous wrong | 
ner and permitting their remarks to go to the coun- 
try, to the Army, creating there the 
impre ssion that the Commander-in-Chief is not 
only eeukping powers that do not belong to him 
under the Constitution, but seeking to subve rt the 
Constitution and the li bertie sof the people, The 
effect of these speeches has alre ady, in my judg- 
ment, produced most unhappy effects in the Army. 
Yes, sir, even in the Army ithas produe ed, and 


is to-day producing, aspirit of insubordination and 


yy talking in this man- 


al d evel 1hto 


leven of mutiny, wh ich, if not cheeked by the 


strong and honest arm of power, may bring about 
results most disastrous to us and to the nation 
itself. 

I desire to call the attention of these gentlemen 

to the mischievous consequences which must in- 
evitably flow trom their arguments on this subject 
in the Senate. Do they desire to create amt tiny 
in the Army by te aching to the soldiers that the 
Commander-in-Chief is transcending his author- 
ity under the C onst itution and see king to subvert 
the Government? Does my friend from Kentuck y 
intend to inspire them with any such idea? I can- 
I will not believe it. I believe his soul to be 
that of a patriot, and that he would sacrifice any- 
thing upon earth to save the Government and give 
loyal States. Ila; ppeal 
equally to the Senator from Delaware, whe ther he 
does not see and fee! that thisstyle of declamation 
indulged may have and has had 
seriously injurious effects upon the Army. 

Mr. 8: AU LSBURY. Without interrupting the 
course of the Senator’s remarks, I should like to 
ask him a question. 

Mr. HOWARD. Certainly. 

Mr. SAULSBURY. Delaware has two Sen- 
ators on this floor: to which of them does the 
Senator from Michigan allude? 

Mr. HOWARD. Lrefer to the gentleman now 
addressing the Chair. 

Mr. SAULSBURY. 
ventleman gets 
question. 

Mr. HOWARD. The amendment offered by 
the Senator from Pennsylvania seems to me to be 
entirely reasonable and j just ; for itis, in itsessence, 

nothing more nor less than the ordi inary privilege 
granted by the law to every officer of the law who 
is sued for a trespass or false imprisonment; that 
is, to introduce the power under which he acted, 
and show that he had not willfully transce nded 
his authority; that he had acted in good faith, and 
that there was good cause for making the arrest. 

Mr. Preside nt, the present bill does not, in my 
judgme nt, in any way involve the question as to 
the power of the President of the United States to 
suspend the privilege of the writ of habeas corpus. 
But while Lam up I beg to be indulged in saying 
that [ believe, fot the : very nature “of the power 
to suspend “the privilege of that great writ, that 
the function of suspe nding i it necessarily pertains 
to the Executive of the U nited States. I hold that 
he, and he only, possesses that power, and that 
Congress have no authority whatever to inter- 
meddle with the subject. The power, as granted 
Constitution, is In itself a military power; 
for it can be exercised only in cases of war; that 
ss, rebellion or invasion. Neither Congress nor 
the Executive, nor any other authority i in this 
country, can suspend the privilege of that writin 
any other cases except the two I have mentioned; 
and they are cases simply of war. I shall not 
enlarge upon this subject further than to say that 


not, 


success to the cause of the 


Very well. When the 


through, L shall respond to his 


| | have read with great pleasure the opinion given 


| States upon it, 


by the present Attorney General of the United 
and I think he has vindicated the 
power of the President in this res pect most tri- 
umphantly. 
Mr. President, I shall vote for the amendment 
| of the Senator from Pennsylvania. 
Mr. SAULSBURY. As preliminary to what 
I have to say, Mr. President, I wish to assure the 
Senator from Michigan that l ‘neither © hurl’ "any- 
thing to gentlemen on the other side, nor do I re- 
ceive in this Chamber an thing ** hurled”’ from 
that side to me. As the Senator of a sovereign 
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